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TRANSLATOR. 
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JEN AL LAWS, ſo conſider- 
able a part of every ſyſtem | of 
| es and of ſo great impor- 


tance to the happineſs, peace and 


ſecurity of every member of ſociety, ZE 


1 are ſtill ſo imperfect, and are at- 


tended. with ſo many unneceſſary 5 
8 circumſtances of cruelty i in all na- 
tions, that an attempt to reduce 
them to the ſtandard of reaſon muſt | 
be intereſting to all mankind. 3 


s not ſurprifing, then, that this lit- 


1 le book hath engaged the attention 


A 2 of 


io ifa of 1. Tranfator. 
; of a a [ranks of people in every part 


of Europe. It i is now about eighteen 
months ſince the firſt publication; * 
1 which time it hath paſſed no leſs 


80 than ſix editions i in the original lan- 1 


guage; third of which was 


printed within fix months after its 


firſt appearance. N It hath been tranſ- 


lated into French ; that tranſlation 15 
hath alſo been ſeveral times reprint- 1: 
perhaps no book, on any > 

ſubject, was ever received with more 1 
| avidity, more generally read, or 5 


g 8 = * ** * 
| e | . : | | . 


1 more FREIE 2pplauded. 1 IS 


wy HE author is the Marquis "LY 4 
EARIA, of Milan. Vpon conſider- | 


ing the nature of the religio 


government under which he lives, 1 
the reaſons for concealing his name Fl -- 
a e obvious, the whole was read, at 
WM» 5 different 


%% 


Preface of the Tranſlator. v 


different times, in a ſociety of learn- 


ed men in that city, and was pub- 


liſhed at their deſite. As tothe tranſ- 


lation, I have preſerved. the order of 
the original, except in a paragraph 1 


or two, which I have taken the li- 
berty to reſtore to the chapters 8 
| which they evidently belong, and 
from which they muſt have been 
Eg accidentally detached. The Frenck 
tranflator hath gone much farther; 
: he hath not only tranſpoſed every DO 
1 chapter, but every paragraph i in the 
whole book. But in this, I con- 

ceive, he hath aſſumed a right 
| which belongs not to any tranſlator, 


and which cannot be juſtified.” Kis 
F diſpoſition,may ap pear more:{yſtem- - | 


ainly the author hath 


od as babies a right to: the arrange- 
ment of his own ideas, as to the „ 
. „ ideas - 


E to which: can — be eee 


vi Proface: 1 the — 


5 ideas themſelves; 3 and therefor e- to 85 
deſtroy that arrangement, is to per- 
vert his meaning, it he had any 


meaning in his plan, the contrary 


; £4 Þ 
©Þ FE þ 15: | 4:5 . 


Wr TH i gk to 5 commentary, = 
15 ae to Monſ. de Voltaire, my 
20 only authority for ſuppoſing it his 

zs the voice of the public, which ; 

E _ indeedis- the only authori y we 
5 have for moſt of has Let 

| thoſe who are acquainted with the IE 
peculiarity of his manner _ _ | 


| 155 5 themſelves. Fg . 1. TS £ 7 5 ö 


. ia facts „ ob 1. 
| p c lude all apology for this tranſla- 4 

a any apology were neceſ= 

ulating into our lan- 1. 


1 agen awark which fre 


] 


7 es for tra 


m the na- 
ture 


0 


N reface of the Tranſlator. vii 
ture of the ſubject muſt be intereſt 
ing to every nation; but muſt be 
particularly acceptable to the Eng- 
liſh, from the eloquent and foreible 
manner in which the author pleads 
the cauſe of liberty, benevolence | 
and humanity. It may however 


| be objected, that a treatiſe of this | 


kind is uſeleſs in England, where, 
from the excellence of our laws 
and government, no examples of > 
cruelty or oppreſſion are to be 


found. But! it muſt alſo be allowed, j 
=| that much i is ſtill wanting to per- 


5 fect our ſyſtem of legiſlation: : the 
8 confinement of debtors, the filth 
and horror of our priſons, the cru- 


I elty of jailors, and the extortion of 
he petty officers of juſtice, to all 


| which: may be added the melan- 
chax refloction, that the number 
FH S. Tn of 


viii Preface of the Trunſſator. 
of criminals put to death in Eng- 
land is much greater than in any 
other part of Europe, are cbüftder- | 
ations which will ſuffioiently anſwer 
every objection. Theſe are my-only | 
N reaſons for endeavouring to diffuſe 5 
the knowledge of the uſeful truths 
contained i in this little eflay ; and 1 
fay, with my author, that if I can 
be inſtrumental in reſcuing a ſingle | 
yranny or | 
| Ignorance, his tranſports will fufi- | 
ciently eonſole me for the contempt PL - 
1 e e 


victim from the hands of tyr 
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Bo every b a there is an | 
effort. continually tending to confer on 


die part the height of power and hap- . 
pineſs, and to reduce the other to the ex- 
treme of weakneſs s and miſery. The 
intent of good laws is to oppoſe this effort; 
and to diffuſe their influence univerſally, 
and equally, But men generally abandon. | 
the care of their moſt important concerns to 
the uncertain prudence and diſcretion of 
| thoſe; whoſe intereſt it s to reject the beſt; 
and wiſeſt inſtitutions; and it is not till _ 
they have been led into a thouſand miſ- 
| takes in matters, the moſt efſeniial to their 
lives and liberties, and are weary of fuffer- 
ing that they can be induced to apply a 


remedy to the evils,. with which they are 


oppreſſed. It is then they begin to con- 
. _ beive; and acknowledge the moſt palpable © LI 
_ truths, which, from their very ſimplicity, _ 
8 wann eſcape vulgar! mt: incaphle 
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2 INTRODUCTION. 
B of analyſing objects, accuſtomed: £9: receive 
impreſſions without diſtinction, and -t;;be 


determined rather by the opinions of 
ey.) than * che Lehne of their Fm 
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| 15 5 we n into en we. e hall. fad, 
"has laws, which are, or. ought, to he, co 
ventions between men in a ſtate. of free- 
dom, have been, for the moſt Part, the Wl 
work of the paſſions of a few, or the con- 
ſequences of a fortuitous, or temporary — = 
neceſſity ; not dictated by a cool examiner 
of human nature, Who Ene w. howto c- Das 
2 lect i in one point, the actions Har multi- 
tude, and had this only end in view. fle 
7 greateſt happineſs of the greateſl number. 
Happy are thoſe few nations, whohaze 
not waited, till the ſlow ſucceffion of hu- 
man viciſſitudes, ſhould, from the extre- 
mity of evil, produce a tranſitibn n gb; 
but, by prudent laws, Rave farilitateduthe 
pProgreſs from one to the other! And: how 
great are the obligations due from mankind 


to that philoſopher, who from the obſotrity 
- his" cloſet, had the n to ſeatter 
| 5 5 amongſt 


; knowledge of thoſe . philoſoph E 
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Amongſt the” multitude, bore eds "of" uſefal 
Kulla, 0 _ S Peg A 20 PHE Tat n | 


ty 
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c- art bf printing has 44h 11 05 | 
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; "truths, 
by. which the relations between ſovereigns 
Ee and their ſubj ects, and between nations, ho 
are diſcovered. By this Knowledge, com- 
merce is animated, and there has ſprung up 
4 ſpirit of emulation, and induſtry, worthy 
of rational beings. -, Theſe are the produce | 


Of this enlightened: age; but the cruelty of ON 


| Pauiſaments, and the irregularity of pro- 
| ceeding 1 in criminal caſes, ſo prineipal a 
| Part of the legiſlation, and ſo much neg- 


_ throughout Europe, has hardly ever | 


Heen called in queſtion. Errors, accumu- 
lated through many centuries, have never 7 
yet been expoſed by aſcending, to general 
principles; nor r has the force of acknow- 5 
ledged truths been ever oppoſed to the un- 
bounded licentiouſneſs of ill-directed power, 
which hag gontikualz produced ſo many 
'authoriz — of the moſt unfeeling 
barbarity. Surely, the groans © of che weak, 
ſacrificed to the. cruel ; Ignorance, and indo- 


Itynoms CoD | * 2 MY lence 


4 INTRODUCTION. 


lence, of of the Powerful; the barbarous tor⸗ 
ments laviſhed, and multiplied * with vſelels 
ſeverity, for erimes either not proyed Or 
in their nature impoſſible; the füth and 
horrors of a priſon, increaſed by the moſt 
; cruel tormentor of the miſerable, uncer- | 
tainty, ought to have rouſed the attention 
of thoſe whoſe buſineſs } is to en the NN 


. nions 8 of madikind. 


5 Tx E betet Manteſfuin FOE but 
5 lightly touched on this Tabjeat! Truth, 
. whichis eternally the ſame, has obliged e 
„ follow the ſteps of that great "man: 1 
but the ſtudious part of mankind, for 
whom I write, will eafily diſtinguiſh the 


ſuperſt ucture from the foundation.” I mal! 


be happy, if, with him, 1 can obtain the 
ſecret thanks of the obſcure, an- pes -efa} 
diſciples of reaſon, and philly /aht N . 


cite chat tender emotion, in which ſenfil 1 85 


Wikas ce pede with lem». leads th fi 5 
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CHAP. x: 


47 the Origin 7 Puniſiments. : 


* A W 8 are the Sb en un 
J, der which men, naturally in- 


IT 5 4 N in ſociety. Weary of living | 


in a x continual ſtate of war, and of enjoy- 
: ing a liberty which became of little value, 
from the uncertainty of its duration, they 
1 {agrificede one Part of it, to. enjoy the reſt in 


B Ss. Tr UT SLE peace 


- 


dependent, united themſelves 


Peace and ſecurity. he ſum ef all theſe 
Portions of the Rberty of each individusk 
bonſtituted the fovereignty' of à nationy and 
wa depoſited in the hands of the ſoweregn, 
4; as the lawful adminiſtrator: But it Was 8 
not fufficient only to eſtabliſh this depoſite; * 
Fit was alſo neceſſary to defend it! from the 
aAuſfurpation of each individual, who wil! 
always endeavour to take away from the 
_ maſs, not only his own portion, but to en- 
1 _ croach on that of others. Some motives, >= 
therefore, that ſtrike the ſenſes, were nece® 
ſiry to prevent the deſpotiſm of each ingj= -H 
vidual from plunging ſociety into its former 
chaos. Such motives are the puniſhments 
WM * againſt the infractors of the Jaws, 
= + ſay, , that motives of this kind: are neceſ- 
ſieary; becauſe, experience ſhewa, thatathe 
multitude adopt no eſtabliſhed Principle af = 
conduct; and becauſe; ſociety is prevented ML 
from approaching to that diſſolution, ( 
Which, as well as all other parts ofothe 2 
5 FPhyſteal, and moral World, it natura; 
ſttends) only by motives, that are the imme-- 
OW diate ohjects of ſenſe, and Whiehobfing 
w preſented, an mind, are fif- 
Il 1 > ficient | 


eius and. PUNISHMENTS. * 


Hicientito rounterbalance the effects of he 
paſſions of the individual, which oppoſe - 
| the general. good. . Neither the power of 
eloquencee nor the ſublimeſt truths, are ſuf- 
; cient to reſtrain, for any length of time, 
paſſions, which are excited * the 
 Incly ee of boi e N 


. CHAP. u. 
800 7 the 12 5 to pur. 


A E ariſe f en r abldlute e 1200 the 
grent Monteſquieu, is tyrannical. A propo— 
ſitiom which may be made more general, 
thus. Every act of authority of one man 
ver another, for which there is not an 
rem neceſſity, is tyrannical, It is upon 
this then, that the ſovereign” 8 right to pu- 
niſh crimes is founded; that is, upon the 
naeceſſity of defending che public liberty, 
Entruſted to his care, from the uſurpation 
of individuals; and puniſhments are juſt 


zn proportion, as the liberty, . eg * LY 


| 11540 e £ B 4 1 | 


-the fovereign; is ſacred-: valuablQ £5 


Ks 14 
3 


„ e ee haves 3.624% 


44 Ler us eonſult the human heart, and 
there we ſhall find the foundation of the 
= ſovereign's right to puniſh'; for no advan- 
tage in moral policy can be laſting, which 
18 not founded on the indelible ſentiments | 


1 al the heart of man. Whatever law devi- 


8 mera exiſts only! in romances. E en 


"ates from this principle will always meet 
With a reſiſtance, which will deſtroy it in 


the end; for the ſmalleſt force, 'continually 


applied, will overcome the mol violent T 
motion eee to bodies, 


* * 
F % 


No man ever gave Prot mg merely 
for the. good of the public. Such a chi- 8 
ry. indi- 5 
- vidual wiſhes, if poſſible, to ba exempt 
from the ups that Ss the reſt M 


TR mankind. 


| 1 F 1745 4p pd ab +. 
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7 Gs W + 3 . 
8 he” being too great for the means, Which 
the earth, in its natural Nate, offered to 
f 1 neceſſities, Which every day became 
more numerous, obliged men to ſeparate 
1 and form new ſocieties. Theſe 


- 
M4414 p 


"EY RENE. the firſt, and a. ate! of 
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CRIMES: and - PUNISHMENTS. . 


war Was trangferred. from. individualy to 
nations. 


Tuus it was neceſſity, that forced men 
a give up a part of their liberty; it is cer- 
tain then, that every individual would 

cChuſe to put into the public ſtock the 
ſmalleſt portion poſſible; as much only as 
was ſufficient to engage others to defend it. 

The aggregate of theſe, the ſmalleſt por- 

tions poſſible, forms the right of puniſhing: 
all chat extends beyond. this 1s abuſers not 


nothing more, 1 hab Lo W Ach hes - 
neceſſary. to keep the intereſt. of En 5 
united; without which, men would return 
to their original ſtate of barbarity. All 
- puniſhments, which exceed the neceſſity 
of preſeryving this bond, are in their nature 


Zunjuſt. We ſhould be. cautious how we 


Wallache with the word juſtice, an idea of 
any thing real, ſuch as a phyſical power, . 
or a being that actually exiſts. I do not, 
* * means, 3 of che juſtice of God, . 


which 7 


10 274 EA n M17 


which is of another kind, and refers ĩimme- 
|  Ciately te. cc and puniſhments ina 
+ life ad aa 811 % Tit ford w 481 
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11 0 Cfequncs y” the kene Privo.” 
FF H E thws Geh can deterthine the pu- 5 
„ niſhment of crimes; and the autho-— 
rity of making penal laws can only refide 
with the legiſlator, who repreſents the 
j ' whole ſociety, united by the ſocial compact. 
= No magiſtrate then (as he is one of the 
i ſiociety) can, with juſtice, inflict om any N 

other member of the ſame ſociety, puniſh». 

ment, that is not + ordained by the laws. 
Baut as a puniſhment, increaſed beyond the 

degree fixed by the law, is the juſt puniſh | 
ment, with the addition of another; it 
follows, that no magiſtrate, even under a 
l pretence of zeal, or the public good; ſhould 

KK þ increaſe the Es" Oy" determined 5 

1 the laws. On: 24507 ect. 1 PIR 1199590 
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-21vievery individual be bound to ſociety, | 


ſociety is*equizlly'bound to him, by à con- 
tract, which from its nature, equally binds 
both parties. This obli gation, which de- 
ſcends from the throne to the cottage, and 
equally binds the higheſt, and loweſt of 
mankind, "ſignifies nothing more, than 


that it 18 the intereſt of all, that conven- 1 


tions, which are uſeful to the greateſt 5 
aumber, ſhould be punctually obſervẽd. 


violation of this compact by any 5 21 1 
vidual, is an introduction to OW 


. 5 
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8 e iT HE nn wh repealing the ſoct- 
ety -itſelf,, can only make general laws, x60 © 


bind the members; but it belongs not to 


| him to judge whether any individual has 


violated the ſocial compact, or incurred 


the puniſhment in conſequanes.: For in 


| 


| 


this caſe, there are two parties, one repre- 
ſented: by the ee who inſiſts upon 
the violation of the contract, and the other 
is the perſon accuſed, who denies it. It is 
neceſſary then that there ſhould be a third 
perſon to decide this conteſt ; that is to ſay, 
bro akin or — by rom whoſe deter- 
mination 


a2 An RSS Aenne 
„5 ES ** | & , | 


this determination ſhould conſiſt an in- ; 


By 


2 eee or dat nen of! Os © Th 


1 1 ö { 1 11 1 
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Ir i it can th be ec chat the ſeve- 


I any of puniſhments, though not immedi— 
ately contrary to the public good, or to 
the end for which they were intended, viz. 
to prevent crimes,” be uſeleſs; then ſuch 
— would be 1 to aba bene- : 


of . eee 54 Which inſtructs dhe 


ſovereign to with rather to govern men ina 


fate of freedom and happineſs, than of | 
ery. It would alſo be contrary. to juſ- 


| tice, and the ſocial compact, en Fu 10 
HA W. 1 
1 


07 the Interpretation 7 Laus. Ree FN 


1 -U D G ES, in bg caſes." da no 


right to interpret the penal laws, be- 


N . 


: erte are not legiſlators. a "They have 8 


not received the laws from our anceſtors as 
_ «domeſtic tradition or as. the will of bY teſ- 


0 { $ : x | | : ; | SE My tator, 
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tator, Which his heirs, and executors, are 
to obey; but they receive them from a 
ſociety actually exiſting, or from the ſover 
reign, its repreſentative. Even the autho- 
rity of the laws is not founded on any 
pretended obligation, or antient conven- 
tion; which muſt be null, as it cannot 
bind, thoſe who did not exiſt at the time of 
its inſtitution; and unjuſt, as it would 
reduce men, in the ages following, to a 
hueerd of brutes, without any power of judg- 
ing, or acting. The laws receive their 
force and authority from an oath of fide- | 
lity, either tacit, or expreſſed, which living 
ſubjects have ſworn to their ſovereign, in 
| order to reſtrain the inteſtine fermentation 
of the Private intereſts of individuals. 


From hence ſprings their true and nat tural 
: authority. Who then i 18 their lawful 1 inter- 
1 The ſovereign, that 1 is, the repre- 
15 ſentative of ſociety, and not the judge, 5 
whole office i 1s only to examine, if a man 
have, or have. not committed an action 
= SORITArY; to the laws. 1 
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IN every criminal cau ; the: judge: ſhould 
teaſon ſyllogiſtically:- - The major hohl 
bel the general law thou minor, the corfor- 
mity of the action, or its „ eh 40: the 

; laws; the -CONCIR/FOR, 1 y, Or pun 5 
ment. If the ee be an by the 
imperfection of the laws, or chuſes, to 
make any other, or more fyllogiſms s | 


tis, it will be an KOI |, uncer- 


1 the common axiom: the, ſpirit. of the 1 


pernicious, though remote, conſequen 


| 4 
| W a . een 40 , 31 a 5 
: 4 
Air $4 3: 3141 Sod , 


Tnebri is nothing m more x ding ; 


| i to be confidered. To adopt it is to give 
| way to the torrent of opinions. This may 
ſeem a paradox to vulgar minds, which are 


more firongly affected by the ſmalleſt dil. 


order before their eyes, than by the moſt 


produced ** one falle ee dopted by 
£ a LOI: Tx 7 1 1 „ ing, 
| | Wines ad 119 


Beh reach 4 is in proportion to a, | 
number of our ideas. The more complex. 
theſe are, the greater: is the you's = ee 


tions 
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tions in which they way. be conſidered. 
| | Bvery man hath his ow particular point of 

view, and at different times, ſees the ſame 
objects in very different lights. The ſpirit 
| of the lars will then be the reſult of the 


good, or bad logie of the judge; and this 
Will depend on his good or bad digeſtion; l 
On che "violence of his paſſions ; on 
rank „ and condition of the. accuſed, or 
his connections with the judge; and on 5 
| thoſe little circumſtances, which change 
he appearance of objects in the fluctuating : 
end 'of- man. Hence we ſee the fate: of 
Oelinquent changed many times in paſ- 
fing through the different courts of judica- 


4 
5 F 


ture; and his life and liberty, victims to 


tlie falſe ideas, or ill humour of the judge; 
ho miſtakes the vague reſult of his own 
C0¹ fuſed reaſoning, for the juſt interpreta- 5 
tion of che laws. |- We ſee the ſame crimes 
- puniſhed in a different manner at different 
times in the ſame tribunals; the conſe- 
quence of not having conſulted the con- 
ſtant; and invariable voice of the laws, 


bur the erring inſtability of arbitrary: 3 in 
r = 


The 
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Tax, diſorders, that may arxiſę 
rigorous. obſervance of the letter of. enal 
laws, are not, to be compared, with thoſe 
: produced, by che interpretation of hem · 


2 The firſt are temporary inconveniences. 


which will oblige the legiſlator to correct 


. the letter of the law, the want of preciſe- 


which ought to direct the actions of- the 


5 inſupportable, the leſs - the diſtance 


more fatal than that of 


neſs, and uncertainty of which, has occa- 
5 fioned theſe diſorders ; 3 and this will put. 


a ſtop to the fatal liberty of explainingy 


the ſource o arbitrary and venal declama- = 
tions. When the code of, laws is once 
5 fixed,. it ſhould be obſeryed in the literal, 5 
ſenſe, and nothing more is left to the | 
1 judge, than to determine, whether an 
action bez or be not conformable to. the 
written law. When the rule of right i 


philoſopher, as well as the ignorant, is a 
matter of controverſy, not t, che Pes - 
ple are ſlaves to the magiſtrates. The deſ- 8 

potiſin of this multitude of tyrants, is move © | 


between the oppreſſor and Goimupic ec; 
one, for the tyranny 
of * is not to de ſhaken off, but by 

5 | 1 : 
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Waring recourſe to that of one alone. It i 18 

more cruel, as it meets with more oppo- 
ſition, and the cruelty of a tyrant is not in 
proportion to his ftrength, but to the obſta= 
cles that oppoſe him. . 


THESE are the means, by which ſecu- 
rity of perſon and property is beſt obtained; 
which i is juſt, as it is the purpoſe” of unit- 
ing in ſociety; and it is uſeful, as each 
perſon may calculate exactly the inconve- 
niences attending every crime. By theſe 
means, ſubjects will acquire a ſpirit of 
independance and liberty; however it may 
appear to thoſe, who dare to call the 
weakneſs of ſubmitting blindly to their a 
pricious and intereſted opinions, by the 
: lacred name of virtue. LES 


1 hes principles will diſpleaſe thoſe,” 
. Who have made it a rule with themſelves, 
to tranſmit to their inferiors the tyranny 


= they ſuffer from their ſuperiors. I ſhould 


have every thing to fear, if tyrants were to 
read buy book ; but rants never read. 


15 8 
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| i F the power of interpreting laws be an 5 
NE evil, obſcurity 1 in them muſt be another, _ 


as the former is the conſequence of the | 
latter. This evil will be ſilt greater, if _ 
| the laws be written in a language un 
3 known to the people; who, being ignorant 
of the conſequences of their own actions, 
become neceſſarily dependant on a few, : 
| who are interpreters of the laws, Which, 
b inſtead of being public, and general, are 
- thus rendered private, and particular. 
: What muſt we think of mankind, when 
= we reflect, that ſuch is the eſtabliſhed 
© © cuſtomof the greateſt part of our poliſhed, 
5 enlightened Europe! 2 Crimes will be 
leſs frequent, in proportion as the code 
of laws is more univerſally read, and un- 
derſtood; for there is no doubt, but chat 
3 the eloquence of the paſſions f 1s greatly | 
aaaaſliſted by the ignorance, and ER: 
_ of puniſhments. MI 


cc 
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HrNck it n chat without writ- 
ten laws, no ſociety will ever acquire a 
fixed form of government, in which the 

power is veſted in the whole, and not in 
any part of the ſociety; and in which, the 
laws are not to be altered, but by the will 


ol the whole, nor corrupted by the force 
of private intereſt. Experience and reaſon 


thew us, that the probability of human 
> traditions diminiſhes in proportion as they 
are diſtant from their ſources. How then 
can laws reſiſt the inevitable force of time, 
if there be not a laſting monument of the 


1 ſocial e ? 


"Eexce, we fee the uſe of printing, | 
which alone makes the public, and not a 
few individuals, the guardians and defen- 
ders of the laws. It is this art, which, by : 
diffuſing literature, has gradually diſſi- 
Pated the gloomy ſpirit of cabal and in- 
trigue. To this art it is owing, that the 
atrocious crimes of our anceſtors, who 
were Alternately Daves, and tyrants, are 
become leſs frequent. Thoſe who are 
eee with the hiſtory of the two or 
8 2 , 
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three laſt centuries, may obſerve, how, 
from the lap of luxury and effeminacy, 
have ſprung the moſt tender virtues, hu- 
manity, ' benevolence, and toleration of 
human errors. They may contemplate | 
the effects of, what was ſo improperly 
called, ancient ſimplicity, and good faitli; 
humanity groaning under implacable ſu- 
perſtition; the avarice and ambition of a 
few, ſtaining, with human blood, the 
thrones and palaces of kings; ; ſecret” trea- 
| ſons, and public maſſacres ; every noble a 
tyrant over the people; and the miniſters 
of the goſpel of Chriſt, bathing heir 
hands 1 in blood, in the name of the God 
of all mercy. We may talk as we pleaſe 
of the corruption and degeneracy of the 
preſent age, but happily we ſee no ſuch 
5 horrid examples of Jy and oppreſſion, 
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17 18 ; not l the, common intereſt of 
mankind, that crimes ſhould not_ be ; 
e but that crimes of every. kind 
| ſhould be leſs frequent, in proportion to 
the evil they produce to ſociety. There- 
fore, the means made uſe of by the legiſ- 
ature to prevent crimes, ſhould be more 
powerful, in proportion as they are de- 
ſtructive of the public ſafety and happineſs, 
and as the inducements to commit them 
are ſtronger. : Therefore there ought to be 5 
a fixed proportion between crimes and Pu- 


e niſhments. 


II is impoſſible to prevent entirely all 
the diforders which the paſſions of mankind 


cauſe in ſociety. Theſe diſorders increaſe 


in proportion to the number of people, 
and the oppoſition of private intereſts. If 
: we conſult hiſtory, we ſhall find them 
2 3 increaſing, | 
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increaſing, in every ſtate, with the extent 
af dominion, In political arithmetic, it is 
neceſſary to ſubſtitute a calculation of pro- 
babilities, to mathematical exactneſs. That 
force, which continually impels us to our 
own private intereſt, like gravity, acts in- 
ceſſantly, unleſs it meets with an obſtacle 
do oppoſe it. The effects of this force are 
the confuſed ſeries of human actions. | Pu- 8 
niſhments, which I would call political 5 
obſtacles, prevent the fatal effects of private 
intereſt, without deſtroying the impelling . 
cauſe, Which is that ſenſibility inſeparable . 
from man. The legiſlator acts, in this 
caſe, like a ſkilful architect, who. endea- 
vours to counteract the force of gravity, by 
5 combining the circumſtances which may 


contribute to the * of his edifice, , 


Tas neceſſity of ien 5 in N Fon 
ing granted, together with the conven- 
tions, which the oppoſite intereſts of indi- 
viduals muſt neceſſarily require, a ſcale of 
crimes may be formed, of which the firſt 
degree ſhould conſiſt of thoſe, Which im- 
| Waden tend to the difſolution of orice 


ö 


CRIMES) and PUNISHMENTS, 23 


and the laſt, of the ſmalleſt poſſible injuſtice 
done to a private member of that ſociety. 
Between theſe extremes will be compre- 
| hended, all actions contrary to the public ; 
good, which are called criminal, and 
which deſcend by inſenſible degrees, de- 


creaſing from the higheſt to the loweſt. If 
mathematical calculation could be applied 


to the obſcure and infinite combinations of 
human actions, there might be a correſ- 
Ponding ſcale of puniſhments, deſcending 
from the greateſt to the leaſt: but it will 
be ſufficient that the wiſe legiſlator mark 
the principal diviſions, without diſturbing 


tte order, leſt to crimes of the firſt DO 


be affigned puniſhments of the 12%. If 

there were an exact and univerſal ſcale ko E 
_ crimes and puniſhments, we ſhould there 
have a common meaſure of the degree of 
liberty and flavery, ini and Fon ä 
of different nations. 


Av Alt which is not compretientded | 
in the above-mentioned ſcale, will not be 
called a crime, or puniſhed as ſuch, except 


by thoſe who have an intereſt i in the deno-— 
ct 4 mination, | 


— N 
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Einstiör. The unckttainty bf che extteme 
points of this ſcale, hath produced a i fyſtem 
of morality which contradicts the laws; 
a multitude of laws that contradict each 
bother; and many, which expoſe the beſt 
men to the ſevereſt puniſhments, rendering 
the ideas of vice and virtye vague ' and 
2 fluctuating, and even their exiſtence doubt- 
ful. Hence that fatal lethargy of political 
, which terminates in their deſtrofion, 


Wiozvrs: reads, + a \ -philoſophic 5 
eye, the hiſtory of nations, and their aws, 
will generally find, that the ideas of virtue 
1 and vice, of a good or a bad citizen, change 2 
| with the revolution of ages; not in pro- 
portion to the alteration of circumſtances, 
and conſequently conformable to the com- 
mon good ; but in proportion to the paſſions 
and errors by which the different law-givers 
were ſucceſſively influenced; He will fre- 
quently obſerve, that the paſſions and vices 
of one age, are the foundation of the mo— 
rality of the following; that violent paſſion, 
the offspring of fanaticiſm and enthuſiaſm, 
_Heing weakened by time, which reduces all 
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the. phenomena of the natural and moral 
world to an equality, become, by degrees, 
the prudence of the age, and an uſeful in- 
ſtrument in the hands of the powerful, or 
artful Politician. Hence the uncertainty | 
of our notions of honour and virtue ; an 
uncertainty which will ever remain, be- 
cauſe they change with the revolutions : 
f time, and names ſurvive the things they. 
originally ſignified ; they change with the 
boundaries of ſtates, which are often the 
fame both in phyſical and moral _ 


f 5 phy, | 25 


| abt EASURE and pain are the only 
| ſprings of action in beings endowed with 
ſenſibility. Exen amongſt the motives 
which incite men to acts of religion, the 
inviſible legiſlator has ordained rewards 
and puniſhments. From a partial diſtribu- 
tion of theſe, will ariſe that contradiction, 
ſo little obſerved, becauſe ſo common; 1 
mean, that of puniſhing by the laws, the 
crimes which the laws have occaſioned. If 
an equal puniſhment be ordained for two 
crimes that injure lociety 1 in different de- 
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Frees, chere is nothing to deter men from 
committing the greater, as often as it is at- 
18 861 1 e eee 5 ; 
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of dimating the Degree ” Cr ines. 5 


E W 080 rellections füttere "me 5 
to aſſert, that crimes are only to be 
meaſured by: the! ny” done to ſociety. 


WD N EY err, therefore, who 4 imagine that 
- a crime is greater or leſs, according to the 
intention of the perſon by whom it is com- 
> mitted: for this will depend on the actual 
impreſſion of objects on the ſenſes, and on 
the previous diſpoſition of the mind; both 8 
5 Which will vary in different perſons, . 
even in the ſame perſon at different times, 
ö according to the ſucceſſion of ideas, paſſions, 
and circumſtances. Upon that ſyſtem, it 
would be neceſſary to form, not only a par- 5 
ticular code for every individual, but? a new 
penal law for every crime. Men, often 
with the beſt intention, do the * in- 


* 
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jury to ſociety, and-with the wor <q a 
moſt elente! ſervices. 


411 


wa 


OrRRERSs have e crimes rite hs 
5 the dignity of the perſon offended, than by 


their conſequences to ſociety. If this were 


the true ſtandard, the ſmalleſt irreverence 


to the divine Being ought to be puniſhed 
with infinitely more e chan the aflaſh- 6 


- of a monarch. 


IN ſhort, others hk imagined, that ˖ 


greatneſs of the ſin ſhould aggravate. the . 


crime. But the fallacy of this opinion will 


: appear on the ſlighteſt conſideration of the 


relations between man and man, and be- 


tween God and man. The relations between 7 


man and man are relations of equality. 


Neceſſity alone hath produced, from the 


oppoſition of private paſſions and intereſts, 


| the idea of public utility, which is the foun- | 
dation of human Juſtice. The other are 


relations of dependance, between an im- 


| perfect creature and his Creator, the moſt 


perfect of beings, who has reſerved to him- | 
55 ſelf the ſole Fight of being both lawgiver, 


and : 
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and judge; for he alone can, without in- 
juſtice, be, at the ſame time, both one and 
the other. If he hath decreed eternal pu- 
niſkments for thoſe who diſobey his will, 
| ſhall an inſect dare to put himſelf in the 
Place of divine juſtice, or pretend. to puniſh 
for the Almighty, who is himſelf. all-ſuffi- 
cient; who cannot receive impreſſions of 
pleafure, or pain, and who alone, of all 
bother beings, acts without being acted 
i upon? Ihe degree of ſin depends on the 
malignity of the heart, which is impene- 
trable to finite beings. Ho-] then can the 
degree of ſin ſerve as a ſtandard to deter- 
mine the degree of crimes ? If that were 
admitted, men may puniſh when God par- 
dons, and pardon when God condemns; 
and | thus act in ee to the ape 
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XXI E have proved; then, that crimes are 
to be eſtimated by 0e injury done 1 
freiny; This is one of thoſe palpable truths, 
which, though evident to the meaneſt ca- 
; pacity, yet, by a combination of circum- 
Rances, are only known to a few thinking 
men in every nation, and in every age. 
But opinions, worthy only of the delpotffR 
of Aſia, and paſſions, armed with power 
and authority, have, generally by inſen- 
ſible, and ſometimes by violent impreſſions 
on the timid credulity of men, effaced 
thoſe ſimple ideas, which perhaps conſti- 
tuted the firſt philoſophy of infant ſociety. 
Happily the philoſophy of the preſent en- 
lightened age ſeems again to conduct us to 
the ſame principles, and with that degree 
of certainty, which is obtained by a ra- 


tional examination, and repeated expe- 
rience. ; 
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A $cxvrtiovs adherence to order 
would require, that we ſhould now exa- 


mine and diſtinguiſh the different ſpecies 


but they are ſo variable in their nature, 
from the different circumſtances of ages, 


and countries, that the detail would be 
tireſome, and endleſs. It will be ſufficient. 
for my purpoſe to point out the moſt gene- 
ral principles, and the moſt common and 
dangerous errors, in order to undeceive, as 
well thoſe, Who, from a miſtaken zeal for 
= liberty, would introduce anarchy and con- 
fuſion, as thoſe, Who pretend to reduce 
; ſociety * ee to the ela b. * 
0 convent. Th 


— 


So crimes are immediately deſtrue- 


tive of ſociety, or its repreſentative; others 
attack the private ſecurity of the life, ro 
perty, or honour of individuals; ; and 8 
third claſs conſiſts of ſuch actions, as are 


contrary to the laws which relate to the 


| general good of the community. 
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= Taz firſt, which, are of the higheſt de- 
gree, as they are molt deſtructive to ſo- 
ciety, are called crimes of Lege- majeſiy. & 
Tyranny, and ignorance, which have con- 
founded the cleareſt terms and ideas, have 
given this appellation to crimes of a diffe- 
rent nature, and conſequently have eſta- 
bliſhed the ſame puniſhment for. each; and 
on this occaſion, as on a thouſand. others, * 
men have been ſacrificed, victims to a 
word. Every crime, even of the moſt pri- 5 
vate nature, injures ſociety; but every crime 
does not threaten its immediate deſtruction. 7 
| Moral, as well as phyſical actions, have 
their ſphere of activity differently cireum- 
ſcribed, like all the movements of nature, 
by time and ſpace; it is therefore a ſophi- 
ſtical interpretation, the common philoſo- 
phy of ſlaves, that would confound the 
ünmmits of things, eſtabliſhed by eternal 
truth. 251 


5 "To. theſe ſucceed crimes which .are 4 

| deſtructive of the ſecurity of individuals. 
5 This fecurity being the RN: end of 
all 


* e 


all ſociety, and to which every citizen 
hath an undoubted right, it becomes in- 
diſpenſably neceſſary, that to theſe - crimes N 


the 8 of puniſhments | — be aſ- 


Ann opinion, that every 5 of | 
15 ſociety has a right to do any thing, that is 
» not. contrary to the laws, without fearing 
any other inconveniences, than thoſe which | 
are the natural conſequences of the action 
itſelf, is a political dogma, which ſhould 
be defended by the laws, inculcated by the 
magiſtrates, and believed by the people; a 
ſacred dogma, without which there can be 
no lawful ſociety; a juſt recompence for 
our ſacrifice of that univerſal liberty of am- 
tion, common to all ſenſible beings, and 
only limited by our natural powers. By 
this principle our minds become free, active, 
and vigorous; by this alone we are inſpired 25 
with that virtue which knows no fear, ſo 
different from that pliant prudence, wor- 
thy of thoſe only 1 who can bear a * 
rious exiſtence. 34 : 
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© ATTEMPTS, therefore, againſt the life, 
and liberty of a citizen, are crimes of the 
higheſt nature. Under this head we com- 
prehend not only aſſaſſinations, and rob- 
beries, committed by the populace, but by 
grandees, and magiſtrates; whoſe example 
aa with-more force, and at a greater 
diſtance, deſtroying the ideas of juſtice and 


duty among the ſubjects, and ſubſtituting. 


that of the right of the ſtrongeſt, equally 
dangerous to thoſe who exerciſe it, and to 


ole Wag aſe. 


5 0 Honour. 


n WHERE ; is a able difference "RY 
1 tween the civil laws, thoſe jealous 


| erin of life and property, and the laws 
of, what is called honour, which particu- 5 
larly reſpects the opinion of others. Ho—- 
nour is a term, which has been the foun- 
dation of many long and brilliant rea- 
kong, without ahnexing to tit any pre- 


- = Nh ciſe, 
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ciſe, or fixed idea. "How miſerable 4 is the 
condition of the human mind, to vchich 
the' molt diſtant, and leaſt eſſential mat- 
ters, the revolutions of the heavenly bodies; 
are more diſtinctly known, than the maſt 
intereſting truths of morality, which are 
always confuſed and fluftuating, as they 
happen to be driven by the gales of paſ- 
ſion, or received and tranſmitted by ig- 
norance! But this will ceale to aer 
ſtrange, If; it be. conſidered, that, as oh- 
jects, when too near the eye, appear con- 
fuſed, ſo the too great vicinity of the ideas 
of morality, is the reaſon why: the ſimple | 
 1deas, of which they are compoſed, are 
eaſily confounded ; but which muſt. 5e 
ſeparated, before we can inveſti gate. the 55 
phenomena of human ſenſibility; and the 
intelligent obſerver of human nature will 
| ceaſe to be ſurpriſed, that ſo many ties, 
and ſuch an apparatus of morality, are 
necaſſucy b. to the . and e is of 


Waring: 


* 


5 Hor OUR, a4 is 8 hols com- 
7 ole ideas, aich are Ap; AM: 5 i 


RIM ES and . PUNISHMENTS, 35 


only of ſimple ones, but of others ſo com- 
plicated, that in their various modes of 
affecting the human mind, they  ſome-- 
times admit, and ſometimes exclude part 
of the elements of which they are com- 
poſed; retaining only ſome few of the moſt 
common, as many algebraic quantities ad- 
mit one common diviſor. To find this 
common diviſor of the different ideas at- 
tached to the word honour, it will be neceſ- 
es to 50 back to the 9 formation o . = 


= E - firſt lud, and the firſt cnn . 
: vir: their exiftence to the neceſſity of 


pteventing the diſorders, which the natu- 


ral deſpotiſm of individuals would una- 
voidably produee. This was the object of 
che eſtabliſhment of ſociety, and was either 
in reality, or in appearance, the Princi- 
pal deſign of all codes of laws, even the 
moſt pernicious. But the more intimate 
connections of men, and the progreſs of 
their knowledge, gave riſe to an infinite 


number of neceſſities, and mutual acts of 


Sis: between the members of ſociety. 
aa | D 2 „ Theſe 
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Theſe neceſſities were not foreſeen by the 
laws, and could not be ſatisfied by the 
actual power of each individual. At this 
a c began to be eſtabliſhed the deſ- f 
potiſm of opinion, as being the only means 

5 of obtaining thoſe benefits, which the law 


could not procure, and of removing thoſe 


evils, againſt which the laws were no ſecu- 
rity... It is opinion, that tormentor of the 


_ wiſe, and the ignorant, that has exalted 


the appearance of virtue above virtue ĩit- 
ſelf. Hence the eſteem of men becomes : 
not only uſeful, but neceſſary to every one, 
to prevent his ſinking below the common 
level. The ambitious man graſps at it, 
as being neceſſary to his deſigns ; the vain 
man ſues for it, as a teſtimony of his me- 
rit; the honeſt man demands it, as his 

due; and moſt men conſider 1 it a8 neceſfary * 

to their exiſtence, | 


Hoxovx, being produced after the fo 
mation of ſociety, could not be a part of 
ot the common depoſite, and therefore, whilſt 

we att under its influence, we return, for 
that infant, to a ſtate of nature, and withe 


e 


ny tion. 
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a ourſelves from the laws, which, in 
this caſe, are inſufficient” for our Protee- 


[ 


— 


HEN it follows, that in extreme po- 
litical liberty, and in abſolute deſpotiſm, 
all ideas of hononr diſappear, or are con- 
founded with others. In the firſt caſe, 
reputation becomes uſeleſs from the deſpo- 
tiſm of the laws ; and in the ſecond, the 
deſpotiſm | of one man, annulling all civil 
exiſtence, reduces the reſt to a precarious 
and temporary perſonality. Honour then 
is one of the fundamental principles o 
thoſe monarchies, which are a limited deſ- 
potiſm, and in theſe, like revolutions in 
deſpotic ſtates, it is a momentary return to 
5 a ſtate of nature, and original equality, i 
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From the Scl of MME eſta Ir 
+ others, have ariſen ſingle cotphatss nd 
| they have been eſtabliſhed by the anarchy | 
of the laws. They are thought. 0 hay 
been unknown to the ancients ; perhaps 
becauſe they did not aſſemble in their tem- | 
ples, in their theatres, or with their friends, 
; ſuſpiciouſly armed with ſwords; a ad, per 
1 haps, becauſe ſingle combats were a em 
TE mon ſpectacle, exhibited to the peop le by 
gladiators, who were ſlaves, and Who dee. : 
men l to imitate. 


F 4 Ps N 
a. þ 


"I N vain have the laws endeavoured. to 
aboliſh this cuſtom, by puniſhing the of. 
: fenders with death. A man of honour, de- 
prived of the eſteem of others, foreſees that 
he muſt be reduced, either to a ſolitary 

exiſtence, inſupportable to a ſocial creature, 
or become the object of perpetual inſult ; 


7 


— 


con- 
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#9 
conſiderations ſufficient to overcome the fear 


W HAT is the reaſon, that * are 
not ſo frequent among the common people, 
as amongſt the great? Not only becauſe 
1 * do not wear ſwords, but becauſe to 
men of that claſs, reputation is of leſs 
importance, than it is to thoſe of a higher 


rank, who. commonly regard each other 
. diſtruſt and July. 


2 ge may r not 925 without its ; uſe to repeat 
here, what has been mentioned by other 
writers; vix. that the beſt method of pre- 
venting this crime is to puniſh the aggreſ- 5 

ſor, that is, the perſon who gave occaſion 
to the duel, and to acquit him, who, with- 

out any fault on his ſide, is obliged to de- 
ug that, which | is not . ſecured 


_to P bin bby the laws. 
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CHAP. Xl. 


of C lines, which di jth the ru. 
e r Ra. — 
A NOTHER claſs of Wine are thole 
which diſturb the public tranquillity 
aud the quiet of the citizens; fuch as tu- 
mults and riots in the public ſtreets, which 
are intended for commerce and the paſſage 
of the inhabitants; the diſcourſes of fana- 
tics, which rouſe the paſſions of the curi- 
ous multitude, and gain ſtrength from the 
: number of their hearers, who, though 
deaf to calm and folid reaſoning, are al- 


ways affected by obſcure and myſterious 
enthuſiaſm. 


G * 8 


„ 5 


Tur liuiaitton of the ſtreets, during 
the night, at the public expence; guards, 
ſtationed in different quarters of the city; 
the plain and moral diſcourſes of religion, 

reſerved for the ſi lence and tranquillity . 
. churches, and 9 by authority; and 
ve harangues 
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harangues in ſupport of the intereſt of the 
public, delivered only at the general meet- 
ings of the nation, in parliament, or where ; 
the ſovereign reſides; are all means to pre- 
vent the dangerous effects of the miſguided 

paſſions of the people. "Theſe ſhould be 
the principal objects of the vigilance of a 
magiſtrate, and which the French call 
Police; but if this magiſtrate ſhould act in 
an arbitrary manner, and not in conformity 9 
to the code of laws, which ought to be in the | 


hands of every member of the community, 


be opens a door to tyranny, which always 
| ſurrounds the confines of Political oy: 


+ DO not jew of any exception to this 


pi axiom, that Every member of ſociety 9 


ſhould know when he is criminal, and when 
innocent. If cenſors, and, in general, ar- 
bitrary magiſtrates, be neceſſary in any go- 


vernment, it proceeds from ſome fault in 


the conſtitution. The uncertainty of crimes 
hath ſacrificed more victims to ſecret tyran- 


ny, than have ever ſuffered by public al 
; ſolemn cruelty. 5 


WHAT 
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WAT are, in general, the proper pu 
: done for crimes? Is the puniſhment of 
death really % Hul, or neceſſary for the ſafety 


or good order of fociety ? Are tortures and 


torments conſiſtent with juftice, or do they 
anſwer he end propoſed by the laws? Which 
is the beſt method of preventing crimes ? 
Are the ſame puniſhments equally uſeful at 5 
| all times? What influence have they id on 
"manners? ? Theſe problems i ſhould be folved 
2 that geometrical preciſion, which the 
miſt of ſophiſtry, the ſeduction of elo 5 
quence, and the timidity of doubt are 2 f 
able to reſiſt „„ don 


ö Fans. 


19 £2 


* * 1 _ no a merit- © than that 1 
1 firſt preſented to my country „ With 


2 greater degree of evidence, what other 


nations have written, and are beginning 

to practiſe, I ſhall account myſelf fortu- 

nate; but if, by ſupporting the rights of 
. mankind and of invincible truth, I ſhall 
contribute to ſave from the agonies of 
death one unfortunate victim of tyrangy, 
or of 1 1gnorance, equally fatal ; his bleſſing | 

: and tears of Le ed will be a ſufficiett 


*% 
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OT Of the N Puniſbments. ap 


F 


is not to torment a ſenſible being, nor to 

5 undo a crime already committed. Is it 
N poſſible that torments and uſeleſs cruelty, . 

the inſtrument of furious fanaticiſm, or of 

| impotency of tyrants, can be authorized by 

a political body? which, ſo far from being 
"influenced by paſſion, ſhould be the cool 
"moderator of the paſſions of individu: 8. 

Can the groans of a tortured wretch recall 

me time paſt, or reverſe the crime 1 2 has ü 
x committed? , FE A 


ROM the foregoing . it is 


1 ep H E End of puniſhment, therefore? 'th is 
190 other, than to prevent the criminal from 
2 doing further injury to ſociety, and to 
Prevent | others from committing the like 
£ es I» 


evident, that the intent of puniſhments, : 
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N eg ab bfr . 
öffence. Such puniſhments, therefore; and 


| fiich a mode of inflicting them, ought to 


be choſen, as will make the ſtrongeſt and 


moſt laſting impreſſions on the minds of 
others, with the mn torment to o the e boßf 


of the criminal. 


* — : 
Drone 0 H A P. XII. 
| 2 . | 
| | 5 G * 
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r7 10 erde ER the credibility of ” 
4 o witneſs, and the force of evidence, 


is an important point in every good legi- 
flation. ; Every man of « common ſenſe, that i 
is, every one whoſe ideas have ſome con- 


nexion with each other, and whoſe ſenſa- 
tions are conformable to thoſe of other > 
men, may be a witneſs; but che eredibi- 
 lity of his evidence will be in proportion 

85 as he is intereſted in declaring. or conceal- 


ing the truth. Hence it appears, how 
| frivolous is the reaſoning of thoſe, who 
reject the teſtimony of women on account 
al cheir weakneſs; ; how puerile it is, no 
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10 admit the evidence of thoſe who. are 
under ſentence of death, becauſe they are 
dead in law; and how irrational, to ex- 
clude perſons branded with infamy : for in 
all theſe caſes; they ought to be credited, ; 
when they have no intereſt in giving, __ 
dh 0 
TuE credibiliry of a witneſs chen, mould 
only diminiſh in Proportion to the hatred, 
friendſhip, or connexions, ſubſiſting be- 
tween him and the delinquent. One wit- 
neſs is not ſufficient; for whilſt the accuſed 5 
| denies what the N affirms, truth remains 
ſuſpended, and the right that every ,one 
has to be believed innocent, turns the ba- 
lance 1 in his favour, 7 


Wy 


. 


Tur credibility of a witneſs f is the le is, 
as, the atrociouſneſs of the crime is greater, 
: from the improbability « of its having been 
committed ; as in caſes of witchcraft, and 
acts of wanton cruelty, The writers on | 
penal laws have adopted a contrary. Prin- 
eiple, VIZ. that the credibility of a witne ls 


Fe 
is 0 as the crime 1s more atrocious, 


 Hwyers, whoſe opinions, when alive, were 


16 A 4 4 0 15 


Behold cheit iuhuman maxim, dictated by 
the moſt: cruel imbecility. In atrotiffimis; 
Sviarer comefture 'ſufficiunt & licer judici 
Jura trunſgredi. Let us tranſlate this ſen- 
tence, that mankind may ſee one of the 
many unreaſonable principles to which they 
are ignorantly ſubject. In the moſt atrotious 
erines "the ſlighteſt conjettures are ſu iffcient, | 
and the fudge is allowed to exceed the limits of 
rhe He. The abſurd practices of legilta⸗ 
bord ke often the effect of timidity, 
ds a principal ſource of the contradictionis . 
ef mankind.” The legiſlators, (or rather 


intereſted and venal, but which after theit 

death become of decifive authority, and are 

_the ſovereign arbiters of the lives and for- 

: tunes of men) terrified by the condemna- 

ion of ſome innocent perſon, have bur- 
thened the law with pompous and uſeleſs 

formalities, the ſcruputons obſervance of 


5 which will place anarchical impunity on 


the throne of Juſtice ; at other times, per- 
725 af atrocious crimes s of mc it root £ 


2 2 * 


bliſhed ; 
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Miſlied: by themſelves ; and thus, at ona 
time; with deſpotic impatienee, and at an- 
other, with feminine timidity, they trans- 
form their ſolemn AIG into a Sana, | 
i. 0 22 | "IT 


——_— 


* BG return. · "hs the ads e : 
craft, it i is much more probable, that a num- 
ber of men ſhould be deceived, than that 

any perſon ſhould exerciſe a power which 
God hach refuſed to every created being. 
In like manner, in caſes of wanton cruelty, 
_ the, preſumption. is always againſt the ac- 
cuſer, for no man js cruel without ſome in- 
tereſt, without ſome motive of fear or hate. 

There are no ſpontaneous or ſuperfluous - 

ſentiments in the heart of man; they are 

W the reſult of impreſſions on the ſenſes. 


"TEE: credibility of a W may lp 
be diminiſhed, by his being a member of a 
private ſociety, whoſe cuſtoms and princi- 
ples of conduct are either not known, or 
are different from thoſe of the public. 
Such a a man has not only. his own paſſions, 


ww ty, 4/4. 


as s. 1 ; + 
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1 esse been AIK 
but thoſe. of the ſociety of gs he is a 
* 1 N NHS 


s VI k. e —— or EY 18 
is null, when the queſtion relates to the 
words of a criminal; for the tone of. di- 
he geſture, all that . precedes, accom) as. 
| nies and follows, the different ideas Which 


5 men annex to the ſame words, may f o ah „ 


der and modify a man 8 diſcourſe, that it 


5 Beſides, violent and uncommon 20001 


ſuch 48 real crimes, leave a trace, in th 8 


: multitude of circumſtances that attend them, i 


and j in their effects; ; but words remain only 1.5 f 


in the memory of the hearers, who. are 


cad h negligent or prejudiced. It is 


infinitely eaſier then to found an accuſation 48 

on the words, than on the actions of . 

man; for i in theſe, the number of. circum | 

8 ſtances, urged againſt the accuſed, afford 
' bien varicty of means of n 
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of Evidence al the Prag of a FR 
| and of” the Form of Judgment. fly 


. T. H E following general cheorem is "o& 4 
great uſe in determining the certainty 5 
Iof a fad. When the proofs of a crime are 
= 7 dependant _ on each other, that is, When ll 


9 


the evidence of each witneſs, taken ſepa- 
J rately, Proves nothing ; or when all the 
1 Proofs are dependant upon one, the num- 
I ber of proofs neither increaſe nor diminiſh | 
; the pr J ability of the fact; for the force 
0 of the whole is no greater than the force of ; 
1 that on which they depend: and if this 
4 fails, they all fall to the ground. When 
[2 the proofs are independant on each other, 
15 5 the Probability of the fact inereaſes in pro- 
I portion to the number of proofs ; for the 
\ | falſhood of one does not diminiſh the vera- 
* of another. „„ 5 
" IT may „em nene that 1 Re 
* of probability with regard to crimes, which, 
0 do deſerve a puniſhment, muſt be certain. wet 


* 


Ty ee on 415 15 


5 conſidered, chat, ric 12 pea] a "moral | 
certainty is only probability ; but ES is 
called a certainty, becauſe every man in his 


6 ſenſes aſſents to it from an habit Produced | 


z miley, is the very Fr which e 1 
OT 255 wanfc- ” 


every man in the moſt i imp 
1 8 I [ 54 be SELL 


5 T proof of a erime e may 92 a. 
5 into two claſſes, perfect and imper 1. * In T 
call thoſe perfect which exclude the pol 74 
ſibility! of innocence; imperfed, thoſe which | 1 
do not exclude this poſſibility. Of che fir,” 


one only i is ſufficient for condemnation of .. 
the ſecond, as many are required as form” * 


10 11 


rfect roof: that is to fay, that though | 


215 1 


| each of ele, ſeparately taken, does not 5 
exclude the poſſibility of i innocence, it 16 | 
_ nevertheleſs excluded by their union. It 

ſhould be alſo obſerved, that the imper- 5 
ect muy of which the Se if und- 


5 cent, 5 


El 


ere, 560 vomtaniurs, $f 
cent, "might clear Limlels, and does not, 


1 8 
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By * it is wuch eafier to \ feet is moral 


i certainty of proofs, than to define it ex- 
= aty.. For this reaſon, I think it an excel- g 
W lent. law which eſtabliſhes aſſiſtants to the 
Y principal judge, and thoſe choſen by lot; ür 
for that Ignorance, which judges by its ; 
| feelings, is leſs ſubject to error, than the 
| knowledge of the laws, which judges 4 
opinion. Where the laws are clear and 
preciſe, N the office of the Judge 1 is merely to 


ain the fact. If, in examining the 
proo ofs of a crime, acuteneſs and dexterity | 


be el if clearneſs and preciſion be 
neceſſary in ſumming up the reſult; to 
judge of the reſult itſelf, nothing i 18 want- 3 
ing but plain and ordinary good ſenſe, a 


leſs fallacious guide than the knowledge of 
a Judge, accuftomed to find guilty, and to 


reduce all things to an artificial ſyſtem, 


borrowed from his ſtudies. s Happy the na- 
tion, where the knowledge of the law is 


not a ſcienee! 3 
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rn is an admirable law which arddins, N 
that every man ſhall be tried by His peers), 
for when life, liberty and fortune are in 
queſtion, the ſentiments, which a diffe- 
rence of rank and fortune inſpire, ſnould 


be ſilent; that ſuperiority with which the 


fortunate look upon the unfortunate, and 
that envy with which the inferior regard _ 
their ſuperiors, ſhould have- no influence. 2 
But when the crime is an offence againſtia 
Fellow ſubject, one half of the judges ſhould - 
be peers to the accuſed, and the other, | 
peers to the perſon offended. So that all 
private intereſt, which, in ſpite of ourſelves, ; 

| modifies the appearance of objects, even 
in the eyes of the moſt equitable, is coun- 
teracted, and nothing remains to turn aſide. 
the direction of truth and the laws. It is 


alſo juft, that the accuſed; ſhould have the 


liberty of excluding a certain number of his 


judges. Where this liberty 18 enjoyed . 
A long, time, without any inſtance to che 


Ie 


contrary, the criminal ſeems to conde mn 
: himſelf, WE, 
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AL trials ſhould be public, that opi- 


nion, which' is the beſt, or, perhaps, the 


only cement of ſociety, may curb the au- 
thority of the powerful, and the paſſions 


of the judge; and that the people may 
, ſay, 6605 V 
are not ſlaves: a ſentiment which in- 
ſpires courage, and which is the beſt tri- 
bute to a ſovereign, who knows his real 
üntereſt. I ſhall not enter into particu- 
lars. There may be ſome perſons who 


e are protected by the laws; we 


expect that I ſhould- fay all that can be 


ſaid upon this ſubject; to ſuch, what I 
have © OR written muſt be; unintel- | 


+ 


43 0 * 
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3085 196 fore ale. een | ; 


Iron Er Sec are a anifſt 
abuſe, but conſecrated by cuſtom in 


. Or "nations, where,” from the weakneſs 
18 f the government, , they are neceſſary. | 
.P his cuſtom makes men falſe and treache- 
'rous, | Whoever ſuſpects another to be an 


8 ELIE 


54 An Ess x on 
informer, beholds in him an enemy; and 
from thence, mankind are accuſtomed. to 
diſguiſe their real ſentiments; and from 

the habit of concealing them from others, 
they at laſt even hide them from them- 
__felves.” Unhappy. are thoſe, who have ar- 
rived at this point! Without any certain 

and fixed principles to guide them, they . 
fluctuate in the vaſt ſea of opinion, and are 
buſied only in eſcaping the monſters which 
ſurround them; to thoſe, the preſent is 
always embittered by the uncertainty ef 


the future; deprived of the pleaſures f 
tranquillity and ſecurity, ſome fleeting mo- 


ments of happineſs, ſcattered thinly.through 
their wretched lives, conſole them forthe 
miſery of exiſting, Shall we, amongſt ſun 
men, find intrepid ſoldiers, to defend their 
king and country-?', Amongſt; ſuch men, 

ſhall we find incorruptible magiſtrates, who, 
with the ſpirit of freedom and patriotic 
eloquence, will ſupport and explain the 
true intereſt of their ſovereign ; who, with 
the: tributes, offer up at the throne the love = 
and bleſſing of the people, and thus beſtow Ii 
5 0 the pling 90 and the humble 
0 cottage, 


4 
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; age; peace And fecurity; and to the in- 
= E a $ a proſpect of bettering their" lot, 
N uſeful ferment” and vital E of 
flates? "reno: 


- = — * * 2 4 


Wd can a defend himſelf em 3 dba 
emed with that impenetrable ſhield 'of 
4 yranny, ſecrecy? What a miſerable go- 
verkinent muſt that be, where the ſovereigh 
becks an enemy in every ſubject; and, 
to ſecure the tranquillity of the public, is 
"obliged to ſacrifice the ral of 1 in- 
"dividual? | 17-0 


Go Br Allr güte is it Pretended, that 
| Whats accuſations may be juſtified! The 
public ſafety, fay they, and the ſecurity 
and maintenance of the eſtabliſhed form of 
government. But what a ſtrange conſti- 
tution is that, where the government, which 
hatb in its favour not only power, but opi- 
nion, ſtill more efficacious, yet fears its 
own fubjects? The indimmity of the infor- 
mer: De not the laws defend him ſuffi-. 
viently; and are there ſubjects more power- 
ful than che laws? The neteſity of ne 
200 E 4 e the 
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Abe ahi from infamy.. Then — 
lumny is author 


zed, and puniſh only 
hen public. Tbe nature of \the crime. If 
: Ado indifferent in themſel ves, or exen 
uſeful to the public, were called crimes, 
both. the | accuſation. and the trial could 
never be too ſecret. But can there be any 
crime, committed againſt the public, which 3 
| ought not to be publicly puniſhed? Ire . 
ſpect all governments; ; and I ſpeak not of 
any one in particular. Such may ſome- 


times be the nature of circumſtances, that 


when abuſes are inherent i in the conſtity- 
5 = tion, it may be imagined, that to NY | | | 
them. would be to deſtroy. the conflity : 
itſelf. But were I to dictate new. law i 
2 2 remote corner of the univerſe, god . 

. pt, poſterity, . ever preſent, 10. 1e, MAE 
"would, hold. back my trembling hand, and 
2 Prevent me from auh ee accuſer 


He, . ; X 3 | . . * — 5 Tf? 3 3 | : SK Im 2. KI 21d 
Leit e 1 met 40 10 ei 
* 


vt PuBL1C ay vr Foc g ſant 
are more conformable to the nature ofa 
dt where zeal for the public good is 
the principal paſſion of a eitizen, than ef a 
6 ; { 8  monarchys 
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aronarchy; in Which, as this ſentiments is 
Very feeblel from che nature of the govern- 
ee. beſt eee is that of come 
ame of the publie, 
ee the infractors « of the laws. But in all 
governments, as well i in a republic- as in a 
0 nonarchy, the puniſhment, due to the 
crime of which one accuſes another, Nenen 
7 16. be e inflicted. e ee, ee, 
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'”F . is torture of 4 a criminal, urid the 
courſe of his trial, is a cruelty conſe- 
bert ated' by cuſtom in moſt nations. It is 4 
4 "Uſed with an intent either to make hin 
: feſs his crime, or explain ſome contradie- 
tions, into v hich he had been led durin; 
his examination; or diſcover his accom- 
plices; - or for ſome kind of metaphyſical St 
und incomprehenſible purgation of infamy; 
or, finally, 1 in order to diſcover other crimes, 
ol which he 18 not nen eu 08 which . 


be aux be . 
{1131689 1 ; bs 77 5 "tn. 
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b> 100 wü All be Judged a criminal until 
be be found guilty; nor can ſociety take 
from him the public protection, until it 
have been proved that he has violated the | 
conditions on which it was granted. What 
right; then, but that of power, can autho- 
rize the puniſhment of a citizen, fo long” as 
dere remains any doubt of his guik? This 
dlemma is frequent. Either he is guilty, | 
or n e guilty. If guilty, he ſhould onhy 
ſuffer the puniſhment ordained by the laws, 
and torture becomes uſeleſs, as his confef- 
fion i is unneceſſary. If he be not guilty, 
von torture the innocent; for in the eye 5 
of the law, every man is irmocent, thoſe 
N has not been — Beſides, it s 
man ſhot Id be both che reef] 407 aceuſed}; 
224 that pain ſhould be the teſt of truth; as 
i truth refided in the muſcles and fibres f 
à wreteli in torture. By this method, the 
robuſt will eſcape, and the feeble be con- 
demned. Theſe are the inconveniences of 
this pretended teſt of truth, worthy only of 
2 cannibal; and which the Romans, in 
uy" reſpects ke and whoſe {: avage 
virtue 
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virtue In been too much admired, reſerved 155 
gh 925 50 alone. „ n „ A 


. 


* 7 


ff A iT is 8 political, intention ks pu- 
ee! ? To terrify, and be an exam- 
Ple to others. Is this intention anſwered, 
by thus privately torturing the guilty and 
the innocent? It is doubtleſs of import- 
ance, that no crime ſhould remain un- 
puniſhed; but it is uſeleſs to make a pub- 
lie example of the author of a crime hid 
in darkneſs. A crime already committed, 
and for Which there can be no remedy, 
can only be puniſhed by a political ſociety, 
with an intention, that no hopes of impu- 


| nity ſhould induce others to commit the 


ſame. If it be true, that the number of 
laws, is greater than of thoſe by whom they 
are violated, the riſk of torturing an inno- 


cent perſon. is greater, as there is a greater 
probability, that, cæteris paribus, an indi- 


| vidual hach obſerved, than that he hath in- 


Hinged the laws, 1 
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RE RE is another ridiculous motive for 
torture, namely, 7 Purge a man from iu. 
amy. Ought ſuch an abuſe to be tole- 
rated in the eighteenth century? Can pain, 
which is a ſenſation, have any connexion 
with a moral ſentiment, a matter of opi- 
nion? Perhaps the rack =P 10 conſidered 1 
as the refiner's 8 nnn ener 
int 6 | hai AI "I 
ini not diſult-t to trace this-ſenſelefs z 
1 8 Nr. to its origin; for an abſurdity, adopt- 
eld by a hole nation, muſt have ſome af- 
finity with other ideas, aid: andrer 
ſpected by the ſame nation. This, cuſtom 
ſeems to be the offspring abt en by 
which mankind, in all nations, and in al 
ages, are ſo generally influenced We are 
taught by our infallible church, that thoſe 
ſtains of ſin, conitracted through human 
frailty, and which have not deſerved the 
eternal anger of the Almighty, are to be 
purged away, in another life, by an in- 
comprehenſible fire. Now infamy is a 
ſtain, and if the puniſhments and fire af 
Purgatory. can take away all ſpiritual ſtains, 
£ wuld not ng pain. of barten take 
. away 
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aay / thoſe of a civil nature? I: imagine, 
that the confeſſion of 2 a criminal, which 1 An : 


5 ſome tribunals is required, as being eſſen- 


5 tiak to his condemnation, has a ſimilar 
origin, and has been taken from the my- 
ſterious tribunal of penitence, where the 
confeſſion of ſins is a neceſſary part of che 
ſacrament. Thus have men abuſed the un- 
erring light of revelation; and in the times 

ß tractable ignorance, having no other, 

they naturally had recourſe to it on every 

_ occaſion, making the moſt remote and ab- 
furd applications. Moreover, infamy is HL 

ſentiment regulated neither by the laws nor 

1 by reaſon,” but intirely by opinion. - But 
torture renders the victim infamous, and 

therefore cannot t take : infamy _— 

Sto; ad „ 

2A NOTH E1 R intention of torture is, to 
oblige the ſuppoſed criminal to reconcile 

kde contradictions into which he may have 
fallen, during his examination; as if the 
dread of puniſhment, the uncertainty of his 
fate, the ſolemnity of the court, the ma- 


jeſty of the judge, and the ignorance of che 


5 Ne Nerd: not abundantly ſufficient! to 
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t for oontradidtions, h | 
common to men, even in a ſtate Of tran- 
quillity; and which maſt neceſſarily be mul- | 

 tiplied by the perturbation of the mind of 
2 man, entirely engaged in the thoughts bor: 
- faving himſelf from imminent Ng.” 22 


4 Tuts infamous teſt of truth is a remain- 5 
ing monument of that ancient and ſavage | 
= legiſlation, i in which trials by fire, by boil- . | 
ing water, or the uncertainty of combats, 
were called Judgments of God; as if the 
links of that eternal chain, whoſe begin- 
ning is in the breaſt of the firſt cauſe of all 
things, could ever be diſunited by the inſti- 
tutions of men. The only difference be- 
tween torture, and trials by fire and boiling 
water, is, that the event of the firſt depends 
on the will of the accuſed ;. and of the 
ſecond, on a fact entirely phyſical and ex- 
adult but this difference is opponent only, 
not real. A man on the rack, in the con- 
vulſions of torture, has it as little in his 
Power to declare the truth, as in former 
times, to prevent without fraud the effects 
2 of fire os ball water. 651 


Evert 
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_ Evzry,ad of che will is. invariably, in 
proportion to the force of the i impreſſion 
on our ſenſes. The impreſſion of pain, 5 
tben, may i increaſe to luch a degree, that 

occupying the mind entirely, it will com- 

pel the ſufferer to uſe the ſhorteſt method 
of freeing himſelf from torment. His ank © 
ſwwer, therefore, will be an effect, as necei- 9 — 
ſary as that of fire or boiling water; and 
he will accuſe Himſelf & crimes of, which 
he is innocent. So that the very means 
employed to diſtinguiſh the innocent from. 
the guilty, will moſt effectually K all 
| aer between chem. 2 


T6 1 by > 26 al to | mien 6 theſe . 
reflections by examples of innocent perſons, 
who, from the agony of torture, have con- 
feſſed themſelves guilty: innumerable in- 
ſtances may be found in all nations, and 
in every age. How amazing that mankind. 
have always negleQed to draw the natural 
concluſiom! Lives there a man, who, if he 
have carried his thoughts ever fo little be- 
yond the neceſſities of life, when he reflects 
on ſuch cruelty, is not tempted to fly from 
ſociety, 
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Tn E reſult of rt, then + is A öder 


9 calculation, and depends on the conſti- 


tution, which differs in every individual, 


and is in proportion to his ſtrength and 
ſenſibility; ; ſo that to diſcover truth by. this. N 
method is a problem, which may be better 
ſolved by a mathematician than a judge, 
and may be thus ſtated. The force of the 
1 muſcles, and the ſnfibility of the nerves. Va 
an innocent perſon being given, it is re- 
5 quired to find the degree of pam de 
10 make bim confe 2 ch ny, 95 a, OPT 


crime. SE 


We 
4 
1 
ot 
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Fur examination of the eu is in- Fe 
tended to find out the truth ; but if this be 
diſcovered, with ſo much difficulty, in the 
air, geſture and countenance of a man at 
eaſa, how can it appear in a countenance | 
diſtorted by the convulſions of torture. 
Every violent action ' deſtroys thoſe ſmall 
alterations in the features, which ſometimes | 
diſcloſe the —— of the Hes W a 
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laws. They have been acknowledged in 
Sweden, where torture has been aboliſhed. a 
They are known to one of the wiſeſt = 
monarchs | in Europe, who, having ſeated | 

3 philoſophy on the throne, ' by his benefi- 
cent legiſlation, has made his ſubjects 
free, though dependant on the laws; the 
Z only freedom that reaſonable men can de- 80 
* ſire in the preſent ſtate of things. In ſhort, ; 
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ths were known (e the Ro- 


Türsk tro 
man legiſlators, amongſt whom, as 1 have 


already obſerved, flaves only, who were 
not conlidered as eitizens, were tortured: | 
They are known to the Engliſh, a nation N 
in which the progreſs of ſcience, ſupe- 7 
riority in commerce, riches and power; 
its natural conſequences, together with the 
* numerous examples of virtue and courage, 1 


leave no doubt of the excellence of its . 


torture has not been thought necellary in 


dreg! 1 7 na kind, where its aſe N 
N moſt ot necelacy, Strange ge oor [- 


bee Lala ens N ſhould beach : 15 
manity to the ſons of peace. 
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EE 


I appears alſo, that theſe. truths were 
known, though imperfectly, even to thoſe 

by whom torture has been moſt frequently 

practiſed; for a, confeſſion made during 


torture is null, if it be not afterwards cot 


firmed by an oath ; which if the criminal 
refuſes, he is tortured again. Some civi- 
lians, and ſome nations, permit this infa- 


mous petitio principu to be only three times 85 


repeated, and others leave it to the diſere- 


tion of the judge; therefore of two men 5 


equally innocent, or equally guilty, the 
moſt robuſt and reſolute will be acquitted, | 
and the weakeſt and moſt puſillanimous 


. will be condemned, in conſequence of 


the following excellent method of reaſon- 


ing. . the judge, muſt find ſome one guilty. 


Thou, -who. art a flrong fellow, haſt been 
able to refiſt the force of torment ; therefore 
3 acquit thee. Thou, -being pls; haſt 
\ Welded to it; I therefore condemn thee.” 1 
am ſenſible that the confeſſion, which was 
extorted from thee, has no weight ; but if 
thou deft not confirm by cath what tbon baſt 
: already confeſeds 1 . wil have the 00 formented 
VVV EW 04145 
RE 25 5 1 
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A vkERx ſtrange, but neceſſary, con- 
ſequence of the uſe of torture, is that the 
caſe of the innocent is worſe than that of 
the guilty. With regard to the firſt, either 
he confeſſes the crime, which he has not 
committed, and is condemned; or he is 
acquitted, and has ſuffered a puniſhment 
be did not deſerve. On the contrary, the | 
perſon, who is really guilty, has the moſt 
favourable fide of the queſtion ; for if he | 
ſupports the torture with firmneſs and re- 
ſolution, he is acquitted, and has gained, 


having N 7 88 a {greater Feet „ 
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L „TE law, by whith torture is autho= 
rized, ſays, Men, be inſenfible to pain. Nas 
rure has indeed given you an zrrefiſtible ſelfe- T 
8 Ia be, and an unalienable ri gt of elfe preſerva- 
tion; but I create in you à con trary ſentiment, 
an heroical hatred of your ſelves. I command 
you to accuſe yourſelves, and to declare the 


truth, midſt the tearing of your fe mY an d 7 * 
N of yo bones. 92 


en enen 


'ToRTURE is uſed to diſcover, -whether 
the criminal be guilty of other crimes. be- 
des thoſe of which he is accuſed ;- which 
is equivalent to the following reaſoning. 
Thou art guilty of one crime, therefore it is 
Poſſible that thou mayſt have committed a thou 
fond others; but the affair being doub(fud, „ 
muſt try it by my criterion of truth. The 
laws order thee to be tormented, becauſe thou 
art guilty, becauſe thou mayſt be guilty, and 
ae I eee thou Haul * guilty. 


ToxTurE is uſed to make. the el 
diſcover his accomplices; ; but if it has 
been demonſtrated that it is not a proper 
means of diſcovering truth, how can it * 
to diſcover the accomplices, which is 
of the truths required. Will not the man 
-who accuſes himſelf, yet more readily. ac 
_ cuſe others? Beſides, is it juſt to torment 


one man for the crime of another? May | 


not the accomplices be found out by the 
examination of the witneſſes, or of the 
criminal; from the evidence, or from the 
nature of the crime itſelf; in ſhort, by a 
the 1 means that el been ufed to . 

2 T. the 
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the plllt of the priſoner ? The accom- 
 plices commonly fly, when their comrade 


is taken.” The uncertainty of their fate 
condemns them to- perpetual -exile, and 


frees | ſociety from the danger of further 


injury; whilſt the puniſhment of the cri- 
minal, by deterring others, anſwers the 


a for which it was ordained. 


& 


1 Har, M 


Stic e Gn, ＋ nente . 


and magiſtrates, thoſe guardians of the 


public ſecurity, were intereſted in the vio- 
lation of the laws. Crimes were tried at 

that time, in a court of exchequer, and 

hy: cauſe Dagarme, 4 civil ſuit den the 


gia then had other | powers, 1 were 


2 
\ 


>d7 F 3 1 neceſſary 


work "ute _ 
. . 1 . . 
6. ITS 


FT HERE was a time when all puniſh= N 
ments were pecuniary. The erimes 
of the ſubjects were the inheritance of the 

prince. An injury done to ſociety was a 
favour to the crown; and the ſovereign 5 


1 ͤ ssi on 


neceſſary for the public welfare, and the 
criminal ſuffered other puniſhments than 
the neceſſity of example required. The 
| judge was rather a collector for the crown, 
an agent for the treaſury, than a protector 
and miniſter of the laws. But, according 
to this ſyſtem, for a man to confeſs him- 
ſelf guilty, was to acknowledge himſelf a 
debtor to the crown; which Was, and is 
at preſent (the effects continuing after the 
cauſes have ceaſed) the intent of all Cn 


minal cauſes, Thus, the criminal wha 


refuſes to confeſs his crime, though con- 


vicked by the moſt undoubted proofs, will 


y is a N 


ſuffer a leſs puniſhment | than if he had 


confeſſed ; and he will not be put to the = 
torture to oblige him to confeſs other crimes | 
which he might have committed, as he 


has not confeſſed the principal. But the f 


confeſſion being once obtained, the judge 1 

becomes maſter of his body, and torments 
him with a ſtudied formality, in order to 
fqueeze out of him all- the profit poſſible. 3 
Confeſſion then is allowed to be a con- 
vincing proof, eſpecially when obtained by = 

5 the! force of: torture; at the ſame time that. 


A 
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an extrajudicial confeſſion, when a man is 
at caſe and under no apprehenſion, is not 


ſufficient for his condemnation. 15 


rer, 


All. enquiries, which may ſerve to clear 
up the fact, but which may weaken the | 
pretenſions of the crown, are excluded. ” 
It was not from compaſſion to the criminal, A 

or from conſiderations of humanity, that 
torments were ſometimes ſpared, but on.” - 
of fear of loſing thoſe rights, which at pre- 
ſent appear chimerical and inconceiveable, 
The judge becomes an enemy to the ac- 5 
cuſed, to a wretch, a prey to the horrors | 
of a dungeon, to torture, to death, and an. 
uncertain futurity, more terrible than all * 
he 1 inquires not into the truth of the fact, 
but the nature of the crime; he lays ſnares 
to make him convict himſelf; he fears, 
leſt he ſhould not ſucceed in finding him 
| guilty, and leſt that infallibility, Which 
every man arrogates to himſelf, ſhould be 
called in queſtion. It is in the power of 
the magiſtrate to determine, what evidence 
is ſufficient to ſend a man to priſon; 3 that 
he may be WO innocent, he muſt firſt 
Years. F 5 Fay bs 
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be ſuppoſed guilty; This is what is called 
an an ofen} ve proſecution z and ſuch are a 
FS hy proceedings, in the ' eighteenth. 
century, i in all parts of our poliſhed Europe. 
The true proſecution, for information; that 
is, an impartial inquiry into the fact, that 
which reaſon preſcribes, which | military : 
laws adopt, and which Aſiatic defpotifm 
allows in ſuits of ane ſubject againſt a 
; other, is very little practiſed in any courts 
of juſtice. What a labyrinth of abſurdities 1 
: Abſurdities, which will appear incret lible to 
2, happier poſterity. The philoſopher only : 
| will be able to read, in the nature of man, 
the poſſibility of there erer keying been . 
: 7 ſuch a ſyſtems. | : ph © 
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F Oaths. 


7 "HERE i is a palpable contradidtion be- 
= tween the laws and the natural ſenti- 0 
ments of mankind, in the caſe of oaths, 

_ which; are adminiſtred to a criminal to make 5 

in —_ the truth, when the contrary is 


his T 


s 
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bis greateſt intereſt. As if a man could 
think himfelf obliged to c contribute to his 
don deſtruction; and as it, when intereſt 
ſpeaks; religion was not generally ſilent; 
religion, which in all ages hath, of alt 
other things, been moſt commonly abuſed; 
and indeed, upon what motive ſhould it be 
reſpected by the wicked, when it has been 
thus violated by thoſe who were eſteemed 
the wiſeſt of men! The motives which 
e oppoſes to the fear of impending | 
evil, : and the love of life, are too weak, AT. 
they are too diſtant, to make any 1 — 7 
ſion on the ſenſes. The affairs of the other 
0 World are regulated by laws intirely diffe- 
rent from thoſe by which human affairs are 
| directed; why then ſhould you endeavour 
55 compromiſe matters between them? 
Why ſhould a man be reduced to the ter- 
rible alternative, either of offending God, 
or of contributing to his own Wer my 
deſtruction? The laws which require an 
ach in ſuch a caſe, leave him only the 
5 hoice of becoming a bad ehriſtian, or a 
martyr. For this reaſon, oaths become, by 
e a mere ane and all ſont | 
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ments of . 8 the only motive 
of honeſty in the greateſt part of mankind, 
are deſtroyed. Experience proves, their in- 
utility: J appeal to every judge, whether 
| He has ever known that an oath alone has 
brought truth from the lips of a criminal; 1 
and reaſon tells us, it muſt be fo; for all 
| laws are uſeleſs, and, in conſequence, de- 
ſtructive, which contradict the natural feel- 7 
_ ings. of mankind, Such laws are. like a 
dike oppoſed direaly to the courſe of a tor- 
rent; it ĩs either immediately overwhelmed, 
5 or, by a whirlpool formed by itſelf, it is 
: x undermined and deſtroyed. | 2 


CHAP. XIX. 


15 of the 2 / innedute Puni me, 
H E more PIO = after hs” com- 


T . miſſion of a crime, a puniſhment is 
infieted, the more juſt and uſeful it will 
be. It will be more juſt, becauſe it ſpares 
the criminal the cruel and ſuperfluous tor= 
; N of uncertainty, | which increaſes in 
i; 5 Proportion 
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proportion to the ſtrength of his imagina- 

tion and the ſenſe of his weakneſs; and 

becauſe the privation of liberty, being a 
puniſhment, ought to be inflicted before 
condemnation, but for as ſhort a time as 
poſſible. Impriſonment, J fay, being only 
the means of ſecuring the perſon of the 
| accuſed, until he be tried, condemned, or 
8 acquitted, ought not only to be of as ſhort 

725 duration, but attended with as little ſeverity | 

Eo” poſſible. The time ſhould be deter- . 
mined by the neceſſary preparation for the : 
trial, and the right of priority in the oldeſt 


; priſoners. Ihe confinement ought not to 


be cloſer than is requiſite to prevent his 
flight, or his concealing the proofs of the 
crime: and the trial ſhould be conducted 
with all poſſible expedition. Can there be 
: a more cruel contraſt than. that between 
the indolence of a judge, and the painful 
anxiety of the accuſed; the comforts and 


OY pleaſures. of an inſenſible magiſtrate, and 


oo filth and miſery | of the priſoner ? In 


1 general, as I have before obſerved, The de- 


gree of the puniſhment, and the conſequences | 
| i « a erime, enger to be % contrived, as 19 
St have 


% 
% 
? 
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have rh greateſt poſſible fe en "ot hers, 

with the leaft "Poſſible pain io the delin quent. 
f there be any fociety in which this is not 
5 2 fundamental principle, it is an unlawful 
Beiety; - for mankind, by their union, ori- 
ginally intended to ſubject chemſelves to >the 
Feaſt evils 1 WS 


E Ax immediate puniſhment is more uſe- 
| ful; becauſe the ſmaller the interval of time 5 
between the puniſhment and the crime, he 
ſtronger and more laſting will be the affo= 
ciation of the two ideas of Crime arid 
Puniſhment ; fo that they may be confis | 
dered, one as the cauſe, and the other 46 
the unavoidable and neceſſary effect. It is | 

demonſtrated, that the aſſociation of * eas 


TY is the cement which unites the fabric of the 
Inman intelle& ; without which, pleafure 


pay! pain would be ſimple and ineffectual 
ſenſations. The vulgar, that is, all men, 


who have no general ideas, or univerſal 
principles, act in conſequenee- of the moſt 
immediate and familiar aſſociations; but 
che more remote and complex only preſent 
5 ſhemſelves to: the minds of thoſe WHU are 
8 peilen 


As 
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palſionately attached to a ſingle object; ot 
to... thoſe of greater underſtanding, who 
have acquired an habit of rapidly com- 
paring together a number of objects, and 
of forming a concluſion; ; and the reſult, 
that is, the action in conſequence, by 
theſe means, becomes leſs ee and 
: uncertain. 
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Ir is, thank of the greateſt Spe 
5 that the puniſhment. ſhould ſucceed the 
| ctime as immediately as poſſible, if we 
intend, that! in the rude minds of the mul- 
| itude, the ſeducing picture of the advantage 
ariſing from the crime, ſhould inſtantix 
awake the attendant idea of puniſhment. 
| Delaying the puniſhment ſerves only to 
ſeparate. theſe two ideas; and thus affects 
the minds of the ſpectators rather as being 
4 terrible ſight, than the neceflary conſe- 
quence of a crime; the horror of which 
could contribute to ace the idea of 
the para 
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'T HERE is i <p ata) of 
Rrengthening, chis important eonnexion 
SD) between 
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between the ideas of crime and puniſh= 
ment; that is, to make the puniſhment 
as analogous as poſſible to the nature of 
the crime; in order that the puniſhment 
may lead the mind to conſider the crime 
in a different point of view, from that, in 
Wich it was placed by the flattering idea . 
| of promiſed advantages. 5 


Cnr; MES of _ importance are com- 
monly puniſhed, either in the obſcurity | 
of a priſon, or the criminal is tranſported, i 
to give, by his llavery, an example to ſo- 
cieties which he never offended; an exam- 
” ple abſolutely uſeleſs, becauſe diſtant from 
the place where the crime was committed, 
Men do not, in general, commit great 


crimes deliberately, but rather i in a ſudden 25 
guſt of paſſion; and they commonly look 
on the puniſhment due to a great crime as 
remote and improbable. The public pu- 

niſhment, therefore, of ſmall crimes, will 
make a greater impreſſion, and, by deter- 
ing men from the ſmaller, will effectually 
nuns the ner. Tra 
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0 Y Atts of Violence. : | 


.C OME'« crimes ; relate to perſon, others to 
I" property. The firſt ought to be puniſhed 
85 corporally. The great | and rich ſhould by | 
no means have it in their power to ſet a 
Price on the ſecurity of the weak and indi- 
gent; for then, riches, which, under the 
protection of the laws, are the reward of 
| induſtry, would become the aliment of ty- 8 
ranny. Liberty is at an end, whenever the 0 
laws permit, that, in certain caſes, a man 
may ceaſe to be a perſon, and become 4 thing. 


Then will the powerful employ their ad- 


dtreſs, to ſelect from the various combinations 


of civil ſociety, all that is in their own fa- 
vour. This is that magic art which tranſ- 


forms ſübjects into beaſts of burthen, and 
Which, in the hands of the ſtrong, is the 


chain that binds the weak and incautious. 


Thus it is, that in ſome governments, where 


ü there is all the appearance of liberty, tyranny 


= lies concealed, and inſinuates itſelf 1 into ſome 
neglected 
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5 oe nerally "app: e with reel 
al of arsticel and open t. tyran anny 
diſregard the little inſect that gnaws th che of *Y 
the dike, and opens a {ure though, Jeargtag 1 


palſage tc to inundation. Sg line 
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I . the nobles; whole: Privileg 
prin ſo great a part of the laws of nations? 
I do not mean to enquire whether the 
: hereditary diſtinction between nobles aft 

commoners be uſeful in any government 
or n neceſſary in a monarchy; or hien 

be true, that they form an intermedis 

power, of uſe in moderating the aer 

ol both extremes; or whether they be not? 
rather ſlaves to aheie own bod, and 9 . 

othens, confining within a very ſmall circle 5s 

che natural Heats - and hopes of! induſtiy, D 

like thoſe Joe e pots, nne i 

AQ. I and 


* 


ther in the ſandy deſarts of Arabia ;. 


1d in no wiſe differ from that of the 


5 lomglt n e, of 3 


: hon BR K 1 aha diſtinQion, water { in has ? 

nours or riches, ſuppoſes previous equality, 
founded on the laws, on which all the 

members of ſociety are conſidered as being 


equally dependant. We ſhould ſuppoſe a. 
that Mens in renouncing their natural deſ- 


pootiſm, ſaid, the wiſeft and moſt induſtrious 
2 among ws - ſhould loan the greateſt honours, 
_ and Bis dignity ſball deſcend to . bis poſterity. 
The fartunate; and happy, may. hope for 
greater Ponours, but * * not therefore be wg 
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whether it be true, that a ſubordination : 
of rank and condition is inevitable, or uſe- 
ful in ſociety; and if fo, whether this 
ſubordination ſhould not rather ſubſiſt be- 
tween individuals, than particular bodies; 
| whether it ſhould not rather circulate 
through the whole body politic, than be 
confined to one part; and rather than be 
| perpetual, ſhould it not be inceſſantly | pede 
F- duced and deſtroyed. Be theſe as they may, Oe 
I aſſert that the puniſhment of a nobleman Y | 
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2% afraid, they athens, of wieating 'thyf 
conditions on which: be is exalted,” It is true 
indeed that no ſuch deerees were ever made 


5 general diet of mankind; but they 


exiſt in the invariable relations of things : 5 
nor do they deſtroy the advantages, Which 
are ſuppoſed to be produced by the claſs of 


| nobles, but prevent the inconveniences; and 
they make the laws ER 1 mins. 3 


0 the degree of ſenſibility, whi 
| in er . individual. 


all __ of e io AH TL * 
Ir may de objected, that. he; fame 
5 puniſhment inflicted on a nobleman and 
a plebeian, becomes really different from 
the difference of their education, gk 
from the infamy it reflects on an illuſtri-⸗ 
ous family; but I anfwer, that puniſhments 
are to be eſtimated, not by the fenſibility 
of the criminal, but by the injury done to 
ſociety; which injury is augmented by the 
high rank of the offender. The preeiſe 
equality of a puniſhment can newer be 
more than externah, as it is in proportion. 
H differs 
The infawy of au 
ih * de eakily. — 
8 by 
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5 by ſome publig. demonſtration of favour 

from the ſovereign; and forms have al- 
ways mare influence” tha ae an . 
men an 


N itt 2 24 15 


CHAP. XXII. 


HE N of 4 Kot 45 
S companied with violence, ſhould be 
pecuniary. He who endeavours to enrich 


= Fan the property of another, ſhould 


of part of his own, But this 


5 n is commonly the effect of 
miſery and deſpair; the crime of that un- 
happy part of mankind, to whom the right 
of excluſive property (a (a terrible, and per- 
_ vaneceſſary right) has left but a bare 


© Befides; as pecuniary puniſhments | 


may ineredſe the number of robbers, by 
inereaſing the number of poor, and may 
- eee innocent family of ſubſiſtence, 


27 


t proper puniſhment will be that 
kind of flavery, Which alone can be called 


1 eiety, for a : 
"76 | | | | <G 2 | time, 


3% can Sad 


time, abſolute maſter of the perſon, a 


labour of the criminal, in order to oblige 
him to repair, by this dependance, the 
over the Pro- 
perty of de el and his violation of the 


1 juft deſpotiſm he uſurp 


focial Ow” SO ABO H * 
8 * 3 Wh | . 


Wn EN bey is nt wah i, : 
corporal puniſhment ſhould. be added to 
7 flavery. Many writers have ſhewn the 
evident diſorder which muſt ariſe from not 
diſtinguiſhing the puniſhment. due to ub. 5 
or robbery committed with wei, * D 
aking a ſum of money equivalent 
to a man's life. But i can never be ſuper- 
fluous to repeat again and again, thoſe truths 


bery with violence, and that 


| furdly me 


of which mankind have not profited 3 for 


political machines preſerve their motion 
much longer than others, and receive a new 
2 with more difficulty. Theſe crimes 
are in their nature abſolutely different, and 
tain in politics, as in ma- 


þ this axiom f 18 as 0 


| ""hematics; that between qualities of different 
1 -. datfres,” tliere can be no ſimilitude. 
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of dafany, cop Md a a 22 ; 
115 to foi: lor i | 
HOSE injuries, " whiah. affect the. 
| honour, that is, that juſt portion of 
15 ven which every citizen has a right 
4 expect from others, ſhould be puniſhed 
_ bitlowinfamy.- Infamy is a mark of the 
2Pablie- difapprobation, which. deprives the 
Object of all conſideration in the eyes of 
is fellow citizens, of the confidence of g 
ls country, and of that fraternity which 
HM Hetween members of the ſame ſociety. 
ns 4s not always in the power of the 
abs laRt is meceflary that the infamy i in- 
* d- by the laws fhould be the ſame with 
zwhich reſults: from the relations of 
Wi from univerſal morality, or from 
22thar> phrtitular ſyſtem, adopted by the na- 
Don, and the laws, which governs the 
spinien ef the vulgar. If, on the contrary, | 
*=adnigibe: different from the other, either che 
laws wilkino: longer be reſpected, or the 
received notions of morality and probity 
W 3 8: will 
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will vaniſh in ſpight of the feblaridifoiia 
of moraliſts, which are always too wedk to g 
refiſt the force of example. If we declate 
' thoſe actions infamous, which are in them= 
ſelves indifferent, we leſſen the infamy of 
oe which are * infamous. 


B 


; n puniſhment of infainy old not 
5 be too frequent, for the power of opinion 
 gfows weaker by repetition; nor ſhould it 
de infficted on a number of perſons at the 
fame time, for the infamy of many reſoſves | 
delt ad the ny of HOUR, * * 


bub vb and e Puget 1 
: Mould riever be applied to fanaticifm ; Tor 
being founded on pride, it glories in pern = 
ſecution. Infamy and ridicule only mould 
be employed againſt fanatics: if the firſt, 
their pride will de over- balanced by the 
pride of the people; and we may judge 
of the power of the ſecond, if we con- 
der that even truth is obliged to ſummon 
WM "her forte, when attacked by e 8 
armed With kidicule. "This "by opp zofing ing, 
bn 3 t E and wien te 
EE COLE opinion, 
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opinion, a. wiſe legi 


$QLOL puts an end to 
18 iration: of the populace,. occaſioned 
5 by. a, falſe principle, the original abſurdity 
of Which is yeiled by ſome. well-deduced 


Wee, 


oP) 17 18 is ; the bd to anche ebnen - 
ing the immutable relations of things, or 
op ſing nature, whoſe actions not being 
limi ted by time, but operating inceſſantly, 955 

overturn and deſtroy all thoſe vain regula- 
Tioss, which contradict her laws. It is not 
only in the fine arts, that the imitation of 
nature is the fundamental principle; it is 
=, the ame in ſound poliey, which is no other 
than the art of uniting, and directing to 


the ſame end, the natural and immutable 
HAR of. mankind, | 


0 n A p. XXIV, 


ww ISE | government "will. not oy a 
J I in the midſt of labour and induſtry, 5 
that kind of Political idleneſs, which is. 

= ws. . con- 


4 
* * 


1 #% y 
* hw = 5 


f #37 » ef Je /% 
Nie | 
E 8.444 4 * 7 


88 ra Ess aller Mis 
_ eonfounded, by rigid declaimers, with the 
leiſure attending riches acquired by in- 
duſtry, which is of uſe to an increaſing 
4 ſociety, when confined within. Proper | 
limits. I call thoſe politically idle, who. 
neither contribute to the good of ſoeiety 
by their labour, nor their riches ; i 
eontinually accumulate, but never ſperid J 
"who are reverenced by the 'vulgar- -with 
Rapid / admiration, and regarded by the 
"aſe with diſdain; who, being victims. 40 
a monaſtic life, and deprived. of dall ahcite- 
ment to that activity which is neceſſary to 


"preſerve, or increaſe its comforts; devote 


all their vigour to paſſions of the ſuↄngeſt 
Find, the paſſions of opinion. I all hot 
Bim idle, who enjoys the fruits of he 
virtues, or vices, of his ariceftors,” and In 


exchange for his pleaſures, ſupport the 5 


induſtrious poor. It is not then the mrrow - 
virtue of auſtere moraliſts, but the Jaws; that 
Should determine, what 1 10 of 52 55 i 
e puniſhment,” a Sia 24 10 8 
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'H* who diſturbs bs public 3 : 


en who does not. obey the laws, who 
: wielates the conditions on which men 


On mutually ſupport and defend each other, 


— as Ts 82342 


1 OJ NIS! S997 8 a 
od ſeems, as if Weine Would 73 : 
fiche: ꝙꝓuniſhment of thoſe, who being accuſed 

_ 208k ln atrocious crime, are probably, but 5 


Ot certainly, guilty. For this pu 


a of Would be required a law, the leaft 
„ vary, and the moſt preciſe poſſible ; 'Y 
8 which - ſhould condemn to banichment, 


FFSA 


1athoſe, who; have. reduced the community 


= Moch Fatal. alternative, either of fearing 
or puniſhing them unjuſtly; 4 fill, however, ; 


leaving them the ſacred right of provin 8 


their innocence. The reaſons ought to 


be ſtronger for baniſhing a citizen, than 
3 a ſtrangery : 
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a ſtranger, and for the firſt accuſation; than 
* * 9 often accuſed. SITY 


1 a 
«Sara the perſon, who is excluded 
for ever from ſociety, be deprived of his 
property? This queſtion may be conſi- 
dered in different lights. The confiſcation 
of effects, added to baniſhment, 1 fp 
greater puniſhment, than baniſhment dane 


there ought then to be ſome ca 


whole fortune ſhould be confiſcated, or 
part only, or none at all. The whole 
-thould. be forfeited, when the law, which: 
ordains baniſhment, declares at the ſame 
time, that all connexions, or relations, 


3 Which, according to the crime; eier be 5 


between the ſociety and the en are = 


annihilated. In this caſe; the citizen e | 
the man only remains, and with reſpect 
to a political body, the death of the 
citizen ſhould have the ſame conſequences. 
with the death of the man. It ſeems to 
follow then, that in this caſe; the effects 
of the criminal ſhould devolve to his 
Jawful heirs. But it is not on account 
of this an that J diſapprove ot, 


uns:. 8  confiſcations. | 


cRIAEN and (PUNISHMENTS. 91 


roflliſtarlefts. If fone nete ilifteb; that 
they were à reſtraint to vet geance, and 
the violence of particulars, they have 
not reflected, that” though puniſhments | 
be productive of good, they are not, on 
that account, more juſt; to be juſt, 
they muſt be hecefſary. Even an uſeful 


myuſtice can never be allowed by * 


legiſlator, who means to guard againſt : 
watchful t ranny ; $5 which, under the 
flattering - pretext of momentary advantages, 
_ would- eſtabliſh permanent principles of 
deſtruction, and to Procure the eaſe of. * 
high ſtation, would draw tears | 


few in a 
* _ 1 thouſands c of the 8 5 


Tu TOY wh ich ordains b ; 
ſets a price on the head of the ſubject, 


with the guilty puniſhes the innocent, 
and by reducing them to indigence and 
deſpalr, tempts them to become criminal. 
Dan tiere be a more melancholy ſpectacle, 
than a whole fümily, overwhelmed with 
infumy and miſery, from the crime of 
their chief? a crime, which if had been 
 pbſlible, - they were reſtrained from pre- 
AASHTO. goons venting, 


de THIMAAINESS A:BEORL M190 
venting, by chat Aubrhiſſion which:>the 


love bende due | oy iliw yiradil 
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T is rem lays that may „af as 
4 of injuſtice have been authorlſet "and 
approved, even by the wiſeſt 7 aid? = : 
experienced men, in the freeſt republic ; 
Yo has been owing to the r He 1 
ö conſidered the ſtate, rather a8 a KScRy 1 
* of families, than of nen. Let ub ſuppble 
2 nation compoſed of an bunckeg Moulind 5 
; men, divided into twenty th vhs ER is 
of five perſons each, including tl 
5 or maſter of the family, its repr 
Ik it be an aſſociation of families, there 
wia. be twenty thouſand: men, and eighty = 
thouſand flaves; if of men, there will 
be an hundred thouſand citizens, and at 
one ſlave. In the firſt caſe, we behold 
n republic, and twenty thouſahd-cbttle 
"WR? of which the heads ane athe 
dr. b foyereigns; | 
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ſoveretgris; in the :fecond, the ſpirit; of 
liberty will not only breathe in every public 


place of the city, and in the aſſemblies of the 


nation, but in private houſes, where men find 


the greateſt part of their happineſs or miſery, 


As laws and cuſtoms are always the effe& 
of the habitual ſentiments of the members 
of a republic, if the ſociety be an aſſociation 


Ha e heads of families, the ſpirit of mo- 


24 


nar chy will gradually make its way into the 


7 ; xoſtrai ec by. the oppoſite intereſts of each, 


concerns. Public ſpirit, on the contrary, is 


ee number. X 


FER a STO 40 families, * 4 
rt remain under the authority of the fatlier, 


nds long as he lives; and are obliged to 
Sit until his death for an exiſtence | 


ON > the laws Abe. tA 


tod 705 . . | "who 


Rx. 


pp blic itſelf, as its effects will only be 


And. not. by: an univerſal ſpirit of liberty and | 
equality. n The private ſpiri it of family 1 1s a 
ſpirit of 1 minuteneſs, and confined to little 


influenced by general principles, and from = 
facts deduces un rules of utility to che | 
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' when: their matural ſentiments were le | 
_ reſtrained by that caution, obtained h 
experience, --which is called moderatiom 
hay ſhould they reſiſt thoſe Ohſtaelegt 
which vice always oppoſes ta virtue, in the 
languor and decline of age, whewiths 

deſpair of reaping the fruits 1 *. 
ſufficient to damp the Tigour' of ie. 
unt | 920 EA uÞ 7: 


be + | F 21 Aue 10 


HERS 4 . whos every. man 16 4 5 


eitizen, family ſubordination is not the 
effect of compulſion, but of contract; and ; 
me ſons diſengaged from the natural 


and the neceflity of education requirads 
become free members Of ſocisty, buk | 


dependance, which the weakneſs af infanen 


remain ſubject to the head of the family 


for their own Advantage, as in the . 
e 


LS 


people, that is the moſt numerous, and | 
maſt uſeful part of the nation, are at the 
Giſeretion af their fathers: in a republis : 
of mens they ar atached to their Parte 


— + | 
— * * R * * 0 i a 4 1 
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by! no other obligation, than that ſaorbd 
and inuiolable one of mutual , affiftance; 
and of tine for the benefits they 
have: received; a ſentiment, deſtrayed nat 
ſo much by the wickedneſs: of the human 


— my a - miſtaken OP wm 


Ta ESE contraions barniveny whe laws ” 
of families, and the fundamental laws of 
8 = ſtate, are the ſource of many others 
between public and private morality, whiete | 


produce a perpetual conflict in the mind. 


Domeſtic ed inſpires ſubmiſſion, and 28 
«& + 1 wt 
r a man to confine his beneficence to 


fear : the other, courage and liberty. 


| pron * to chan it to ) aft ta - 
that commands a continual facrifice of 
i himſelf to a vain idol, called the good of the 


_ femid, which is often no real good to any 


one of thoſe who eompole | it; this teaches 


Kim to-confider his own advantage without 


nnn him —— with. the fanas 
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: offending the laws, or excites him to ſacrifies: 
| Hiinſelf for the good of his country, by- 
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the reaſof, that men nezlect the urſuit of 
virtue, which they can hardly diftinguiſh. 
midſt the obſcurity and confuſion of thr 
and mbral objects. How frequently are: 

men, upon a retroſpection of their actions, 


ee to find themſelves diſhoneſt? 


by the laws. Political 


In action to the . of, | 2 = — 
| each member becomes a {ſmaller part of 5 
the whole; and the republican 4 "VY 


niſhes in the ſame proportion, if = 


» » 


human body, have their F cireu 
ſcribed, which they cannot exceed without 
diſturbing their conomy. It ſeems a8 if 3 
the greatneſs of a ſtate ought to be inverſely 
as the ſenſibility and activity of the adi. 5 
= duals; if On the contrary, DOPULT tion and 
| activity increaſe in the ſame proportion, 
the laws will with difficulty prevent 8 0 
crimes ariſing from the good they hw. 


a, 


produced. An overgrown republic can 


only be ſaved from deſpotiſm, by ſub- 
dividing it into a number of confederate 
| republics. But how is this m. wh # 


wad T 
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the cQurage. of 
Ir building up, 
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that Roman h ad 
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” che” pleite -of his fellow-citizens will, 
ſulbetetitly”* conſole him for the loſs of 
3 2 though he ſhould not be inſen- 


pœtten as the ſentiments, which, | 
whith attach us to the objects which more 

immediately ſurround us, grow ſtronger; 
therefore in: the moſt deſpotic governtnent, . 
friendſhips:are more durable, and domeſtic 
: virtuen (Which are always of the loweſt 
claſs);are the moſt common, or the only 
virtues ;exiſting.". Hence it appears how 
confined-have; been the views of the e greateſt | 
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number vf legiſlators, - 5 
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. for, pulling. down. 
2 be b. 4h Ampitious man, his reward 


aaf glory ; ; If a philoſopher, 
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aug to the ſtate, grow weaker, thoſe. 
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HE nid of my teas tin NL # me 
1 away from my ſubject, to the elucida- 
tion of which I now return. Crimes are 
more effectually prevented by the certainty, 
than the ſeverity of puniſhment. Hence 
in a magiſtrate, the neceſſity of vigilance, 
and in a judge, of implacability, which, 
that it may become an uſeful virtue, 
ſhould be joined to a mild legiflation. 
The certainty of a ſmall puniſhment will 
make a ſtronger impreſſion, than the fear 
of one more ſevere, if attended with the 
hopes of eſcaping ; for it is the nature of 
mankind to be tertified at the as 
of the ſmalleſt inevitable evil, whilft hope, 
the beſt gift of heaven, hath the power 
of diſpelling the apprehenſion of a greater; 
| eſpecially if ſupported by examples of 
impunity, which weakneſs or avarice too 
: e . 5 
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Ir puniſhments be very ſevere, men 


are naturally led t6 the perpetration of other 
_ crimes, to avoid the Puniſhment due to 
the firſt. The countries and times moſt 
notorious for ſeverity of puniſhments, were 
always thoſe in which the moſt bloody 
and inhuman actions and the moſt atrocious 
crimes were committed; for the hand of 
the legiſlator and the aſſaſſin were directed 
by che ſame ſpirit of ferocity; which, on 
the throne, dictated laws of iron to flaves 
and ſavages, and, in private, inſtigated 
the ſubje& to ſaerifice one en to make : 
: room for another. Wy AY: 


th phoportion 1 as delete become „ 
mere eruel, the minds of men, as a fluid 
riſes: to the fame height with that which 
ſurrounds it, grow hardened and inſenſibley 
and the force of the paſſions ſtill conti- 
nuing in the ſpace of an hundred years, 
the wheel terrifies no mote than formerly 
the pry jon, That a puniſhment may pro- 
quee che effect required, it is ſufficient that 
the evil it occaſions ſhould exceed the 18 
ed pete from the erime; including 8 
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in the calculation the certainty of the 
puniſhment, and the privation of >the 
I advantage. All ſeverity. beyond 


this Fenn and therefore) oy 
= 


Mex plats their. 3 by "the 
repeated. impreſſion of evils they know, 
and not by: thoſe with which they are 

unacquainted. Let us, for example, ſup- 
poſe two nations, in one of which ho 
_ greateſt puniſhment is ' perpetual favery, 
and in the other the wheel, I fay, that 
both will inſpire the ſame degree of terror; 

and that there can be no. reaſons. for 


increaſing. the puniſhments, of the firſt; = . 


Which are not equally valid for augmenting 
| thoſe of the ſecond. to more laſting: and 
more ingenious modes of tormenting; 


3 on to the moſt exquiſite reſinements 


: * a — too well n to W 1 


ay: a | . 

"DRE are eg two har conſequence 5 
of cruel- puniſhments, Which counterraQ, 
the . purpoſe of | their inſtitution, Which 

: was, to Weyknt crimes. The firſt ariſes 
| from 
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from the impoſſibility of eſtabliſhing an 
exact proportion between the crime and 
puniſhment, for though ingenious cruelty 
| hath greatly multiplied the variety of 
torments, yet the human frame can ſuffer 
only to a certain degree, beyond which it 
is impoſſible to proceed, be the enormity _ 

of the crime ever ſo great. The ſecond 
conſequence is impunity. Human nature 
is limited no leſs in evil than in good. 5 
Exceſſive barbarity can never be more 
than temporary . being impoffible that 
it ſhould be ſupported by a permanent : 
fyſtem of legiſlation; for if the laws be 
too cruel they muſt be altered, or anarchy 
a0 , will ſucceed. 85 


. 1 5 ; 
Fri ” 


2 m_ it t. Polible, without K Sade n 
borror, to read in hiſtory of the barbarous 
and uſeleſs torments 'that were' coolly in- 
vented and exeeuted by men who were 
called ſages? Who does not tremble at 
the thoughts of thouſands of wretches, 

whom their miſery, either cauſed or 


| thlerated by the laws, which favoured the 


few ants 3 the many, had forced 
Funn! 5 H 3 in 
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in depel to Wehn to à ſtate of nature; 
or accuſed of impoſſible crimes, the fabric 
of ignorance and ſuperſtition ;' or guilty | 

only of having been faithful to their own n 


principles; who, I fay, can, without 
horror, : think of their being torn to pieces . 


with flow and ſtudied barbarity, by men 
endowed with the ſame paſſions and the 
ſame feelings? 1 dalightAil 5 * 
a fanatic multitude ! Fre op 125 


Of the Puniiment of Dal. 
T H E uſeleſs profuſion of puniſhments, 
which. has never made men better, 


| induces me to enquire, whether the puniſh= 
ment of death be really juſt or uſeful in a 


well governed ſtate? What right, I aſk, 
have men to cut the throats of their fellow- 
cbreatures? Certainly not that on Which 
the ſovereignty and laws are founded. 


The laws, as I have faid before; are only = 


| the ſum of the ſmalleſt portions-of 'the 
- private 
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private: liberty of each individual, and 
repreſent the general will, which is the 
aggregate of that of each individual. Did 
any one ever give to others the right of 
taking away his life? Is it poſſible, that 
in the ſmalleſt portions of the liberty of 
each, ſacrificed to the good of the public, 
can be contained the greateſt of all good, ; 
life? If it were ſo, how ſhall it be recon. 
ciled to the maxim which tells us, that a 
man has no right to kill himſelf? Which 
he certainly muſt have, if he could give it 
wn th to another, 2 5 


Bur the puniſhment of death is not 
tlie by any right; for I have demon- 
ſtrated that no ſuch right exiſts. It is 
therefore a war of a whole nation againſt 
a citizen, whoſe deſtruction they conſider 
as neceſſary, or uſeful to the general good, 
But if I can further demonſtrate, that it 
1 is neither neceſſary nor uſeful, 1 ſhall have 
gained the cole oF e 1 


New * „ 


4 Tur FRY df: a citizen cannot be ne- 85 
nn but in one caſe. When, though 
Co H 4 deprived 


aeg! #75 AnE sn * 


degetred, of his liberty, ke das ſuch: power! 
and connexions as may endanger the 
ſecurity of the nation; when his exiſtence 3 


may produce a dangerous revolution in the” 


eſtabliſhed form of government. But even 5 
in this caſe, it can only be neceſſary when” 
a nation is on the verge of recovering or 
loſing its liberty ; ; or in times of abſolute 
anarchy, when the diſorders themſelves 
hold the place of laws. But in a reign of 


: - tranquillity; in a form of government ap 
proved by the united wiſhes of the nation; 


in a ſtate well fortified from enemies. 
without, and ſupported by ſtrength within, 
and opinion, Perhaps more efficacious; 
where all power is lodged. i in the hands of. 

a true ſovereign; ; where riches can pura 
chaſe pleaſures and not authority, there 
can be no neceſſity for king; away bh s 8: 
of a ee, e ee OR OE 81 


I the e experience 1 all ages i be: not | ſuf : 
ficient to prove, that the puniſhment of 
death has never prevented determined men 


” from injuring ſociety ; z if the example of 
the Bae if twenty years reign of 
| n, 9 


buy qxeak but repeated impreſſions than by: 


Elizabeths: empreſs of Ruſſia, in Which 
ſhel: gaye the fathers, of their country an 

example mote-illuſtrious than many; ch 
queſts bought with blood; if, I ſay, all 
this be not ſufficient to perſuade mankind, ; 

5 who. en, dulpec the voice LE reaſon, 555 


$ * 44 


: let us conſult human nature in a proof of 


OY OE NOPE. „ 
” * a os e of ths pain 
that has the greateſt effe 
but its continuance; for our ſenſibility is 
more eaſily and more powerfully affected 


a violent, but momentary, impulſe. The 
power” of habit is univerſal over every ſen= 


32 O the mind. A 


ſible being. As it is by that we learn to 


ſpeak to Walk, and to ſatisfy our neceſſi- 


ties, ſo the ideas of morality are ſtamped 3 
on our minds by repeated impreſſions. 
| The death of à criminal is a terrible but 
moment y ſpectacle, and therefore a Jeſs 
efficacious method of deterring others, 
than the continued example of a man "Rs 
Morey of His bee. 5 condemned, as u 
DD ue devil. e "heald 
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beaſt of — to repair; A his bons 
the injury he has done to ſociety, I 
commit ſuch a crime, ſays the fpectator to 
himſelf, I ſhall be reduced to that miſerable 
condition for the reſt of my life. A much 
more powerful preventive than the fear of 

death, which men Kaye behold : in diſtant 

 _ 5 n 


in: EsSAY on 


1 terrors of death: make 1 flight 2" x1 


an impreſſion,” that it has not foree enough 
to withſtand the rheine natural to. 
main even in the moſt eſſential things; 
eſpecially when aſſiſted by the paſſions, 
Violent impreſſions ſurprize us, but their 


effect is momentary; they are fit to pro- 5 : 
duce thoſe . revolutions Which inſtantlyx 


wansform a common man into a Lacede- 1 5 


monian or a Perſian; but in a free and quiet 


— Boy ought to be rather ms nn = 


. ee VV 
'T HE execution * a ad is, to the 
- multitude, a ſpectacle, which in dome 


excites compaſſion mixed 
nation. Theſe ſentiments -occupy: 0: the: 


mind 
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mitid-rnizch more than that ſalutary terror 
which the laws endeavour to infpire; but 
in the contemplation of continued ſuffer- 
ing, terror is the only, or at leaſt pre- 
dominant ſenfation. The feverity of 4 
puniſhment ſhould be juſt ſufficient © to 
excite compaſſion in the ſpectators, as it, 


18 intended more for them than for the 
criminal. 3 N 


5 rafts PUNISHMENT, to Au vid ond 
have, only that degree of ſeverity which is 
ſufficient to deter others. Now there is 


no man, who. upon the leaſt reflection, 


8 would put in competition the total and: 


; perpetual loſs of his liberty, with che 


greateſt advantages he could poſſibly ob- 
_ in conſequence of a crime. Ferpe- . 
ny layery, then, has in it all that is 
neceſſary to deter the moſt hardened and 
determined, as much as the puniſhment | 
of death. 1 ſay it has more. There are 
many who can look * death with in- 


| trepidity and firmneſs ; ſome through - 


fanaticiſm, and others through Vanity, 
— which attends us even to the grave others : 


from 


ko, 


k 
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from a d eſperate teſolution, ei iber to get 
rid of their miſery, or ceaſe to live: but 
fanaticiſm and vanity forſake the criminal 
in ſlavery, in chains and fetters, in an 
iron cage; and deſpair ſeems rather the 
beginning than the end of their miſery. 
The mind, by collecting itſelf and uniting 
all its force, can, for a moment, repel 
aſſailing grief; but its moſt vigorous 
efforts are inſufficient to reſit Ag 
Os" i e e EUR IE OO ISR OCTL 
FOR e aft +4 m9 
iti al nations, where Kah is sens 5 
4 ee every example ſuppoſes a 
new crime committed. Whereas in per- 
petual ſlavery, every criminal affords--a; 
frequent and laſting example; and if it be! 
neceſſary that men ſhould often be wit- 


neſſes of the power of the laws, eriminals 


ſhould often be put to death; but this 
ſuppoſes a frequency oi crimes; and from 
hence this puniſhment will ceaſe to have 
its effect, ſo that it muſt be uſeful» and 
uſeleſs at the fame time. 


* 1 \ * » . =. F . Ba 8 e , 9 22 
: 2 4 8 4 g 9 
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I SUAL L be told, that perpetual ſlavery 
is as painful a puniſhment as death, and 
therefore as eruel. I anſwer, that if all 
5 the miſerable moments in the life of Ar 
ſlave were collected into one point, it 
would be a more eruel puniſhment than 
any other; but theſe are ſcattered through 
his whole life, whilſt the pain of death 


ece.exerts all its force in a moment. There 


: is alſo another advantage in the puniſh-. 
ment of ſlavery, which is, that it is more. 
terrible to the ſpectator than to the ſuf- 
ferer himſelf; for the ſpeQator- conſiders 
the »funx''of all his wretched moments, 
_ whalſt the ſufferer, by the miſery of the 
prefent; is prevented from thinking of the 
future. All evils are increaſed by the: 
imagination; and the ſufferer. finds re- 
ſources and conſolations, of which the 
ſpectators are ignorant; who judge by 
their own ſenſibility of what paſſes in a 
mind, 8 * e e to n 
= fortune. 0 1-10 3807-6} Bots off 


4 0 


. ; - * a . 
th a; OO CK TY 
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* 
; * 1 * 


8 TY ET us, for A” moment, avid to be 
reaſoning. of a robber or * who is 
Os deterred 


teach: but although a villain 
be able to give a clear account of his 
Principles, they nevertheleſs influence his 
conduct. He reaſons thus. What are 
de theſe laws, that I am bound to reſpe * 
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deterred Groans violating the laws by che 


gibbet or the wheel. I am ſenſible; that 
to develop the ſentiments of one's 'own * 
heart, is an art which education only can 


« which makes fo great a difference be- 
| « tween me and the rich man? He re- 
1 fuſes me the farthing I aſk of him, and 5 
« excuſes himſelf, by bidding me have 
4 recourſe to labour with which he is 
= unacquainted, | Who made theſe laws? 
„ The rich and the great, who never 
C5 drigned to viſit the miſerable hut of 
* the poor; who have never ſeen him 
_« Griditig a piece of mouldy bread, amidſt | 
© the cries of his famiſhed children and 
0 the tears of his wife. Let us break thoſe 
ties, fatal to the greateſt" part of man- 
„ kind, and only uſeful to a few indolent 
„ tyrants. Let us attack injuſtice at its 
* ſource. I will return to my natural . 
4 Ow of eee. I ſhall hve free 


« and 5 
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and: happy on the fr uits of my courage 
and induftry. A day ef pain and re- 
pentance may come, but it will be 
& ſhort; and for an hour of grief I ſhalb 
N enjoy years of pleaſure and liberty. 
King of a ſmall number, as determined 
eas myſelf, I will correct the miſtakes 
of fortune; and I ſhall ſee thoſe tyrants 
„ grow pale and tremble at the fight of 
< him, whom, with inſulting pride, they 
would not (ire, to rank with their en 
« 00 horſes.” „ | 
1 5 B16 thes preſents itſelf to ahe 85 
5 wind of this lawleſs villain, and. promiſing: | 
him almoſta certainty of eternal happineſs: 
upon the eaſy terms of repentance, contri- 
buutes much to leſſen the horror of the laſt 
dung of d _ e hainct 


"thy U T 550 * "RW that he muſt x paſs 
; a great number of years, even his whole 
: life, in pain and flavery; a ſlave to thoſe 
laws by which he was protected; in ſight 


olf his fellow citizens, with whom he lives 


in freedom and ſociety; ; makes an uſeful = 


Kar $2. | = £ compariſon 
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compariſon between thoſe evils, the: - uncer= 
tainty of his ſucceſs, and the ſhortneſs "of 


the time 1n. which he ſhall enjoy Sas Boy 


of his tranſgreſſion. The example of 
thoſe wretches continually before his eyes, 
makes a much greater impreſſion on him 
than a puniſhment, which, inſtead of cor- 
. 2 e him more obdurate. of 


f Tr E dh of death is omrninkone” ; 
to ſociety, from the example of barbarity 
it affords. If the paſſions, or. the neceſſity 
of war, have taught men to ſhed the blood 
af their fellow creatures, the laws, which 


are intended to moderate the ferocity of : 


mankind, ſhould not increaſe” it by ex- 
amples of barbarity, the more horrible, as 
this puniſhment is uſually attended with 
formal pageantry. Is it not abſurd, that 
the Iaws, which deteſt and puniſh homi=- 
_ cide, ſhould, in order to prevent murder, 
publicly commit murder themſelves ? What 
are the true and moſt uſeful laws? Thoſe 
compacts and conditions which all would 


propoſe. and obſerve, . in thoſe. moments 5 


when ing intereſt. is ſilent, or com- 
bined 
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bine with that of the public. What are 
dhe natural ſentiments of every perſon 
ceoncerning the punichment of death? We 

may read them in the contempt and 
indignation with which every one looks on 
the executioner, who is nevertheleſs an 
innocent executor of the public will; 
a good citizen, who contributes to the 
: advantage of ſociety ; the inftrument of the 
general ſecurity within, as good ſoldiers 
are without. What then is the origin of * 

this contradiction? Why is this ſentiment * 


IE of, mankind indelible, to the ſcandal of 


| reaſon? It is, that in a ſecret corner of the 
mind, in which the original impreſſions 
of nature are till preſerved, men diſcover 
a ſentiment which tells them, that their 


lives are not. lawfully in the power of any 


one, but of that neceſſity only, which 
| with its il iron awer, rules the univerſe. 
bunu 

V HAT 1 men 8 aw they as 
wile, magiſtrates. and grave miniſters of 
juſtice, with indifference and tranquillity, 
dragging Aa criminal to death, and whilſt 
: DIES with aSony, expecting 

1 85 I. „ 8 the 


"TY 


An ESSAY, on 


the fatal firoke, the judge, who has con- 
demned him, with the coldeſt inſenſibility, 

and perhaps with no {mall gratification 
| from the exertion of his authority, quits 
his tribunal to enjoy the comforts and 
pleaſures of life? They will ſay, “ Ah! 
„ thoſe cruel formalities of Juſtice. are 
1 cloak to tyranny, they are a ſecret 


4 language, a ſolemn veil, 


intended to = 


4. conceal the ſword by which we are ſacri- 
e ficed to the inſatiable idol of deſpotiſm. To 
— they mul. aogartas 
. to us as an horrible crime, we = wo. 
« praQtiſed by them without repugnance, 


ee or remorſe. 
„ ample. 


Let us follow their ex» 
P violent death appeared ter- 


« rible in their deſeriptions, but we ſee 


* that it is the affair of a moment. . 
„ will be ſtill leſs. terrible to him, who 


It 


« Not expeding it, eſcapes almoſt all the 


0 pain,” 


Such is the fatal, though ab- | 


ſurd reaſoning of men who are diſpoſed 


to commit crimes; on whom, the. abuſe 


of 1 has more influence) than reli 0 


Sion! itſelf, 


VS EVN 
IBRITANNICVME. 
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Ir * be objected, that almoſt all 
nations in all ages have puniſhed certain 
crimes with death, I anſwer, that the 


force of theſe examples vaniſhes, when 
oppoſed to truth, againſt which preſcrip- 

| tion is urged in vain. The hiſtory of 
mankind is an immenſe ſea of errors, in 


_ which a few obſcure truths may here and . 
| there be ent, . 


bor W ſacrifices tures fs! been 


common in almoſt all nations. That 


ſome ſoeieties only, elther few in number, 


or for a very ſhort time, abſtained from 
the puniſhment of death, is rather favour- 
able to my argument; for ſuch is the fate 
bl great truths, that their duration is only 
as a flaſh of lightning in the long and dark 
: night of error. The happy time is not 
yet arrived, when truth, as falſhood has = 
been hitherto, ſhall be the Portion * the ; 
n number. 5 


1 eit ſenſible that che voice of one 


philoſopher is too weak to be heard amidſt 
: the clamours of a multitude, blindly | in- 


92 2 . fluenced 


P —— — — — — a 
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fluenced by cuſtom; but there is a ſmall 
number of ſages, ſcattered on the face 


of the earth, who will echo to me from 


the bottom of their hearts; and if theſe 
truths ſhould haply force their way to 
the thrones of princes, be it known to 


them, that they come attended with the 


ſecret wiſhes of all mankind; and tell! 
= ſovereign who deigns them a gracious 
reception, that his fame ſhall outſhine 
the glory of conquerors, and that equitable 
poſterity will exalt his peaceful trophies 
above thoſe of a Titus, an Antoninus | 

or a Trajan, 


4 x ; 


How happy were td if Jaws : 


were now to be firſt formed ; now that we 
ſee on the thrones of Europe, benevolent 


monarchs, friends to the virtues of peace, 


to the arts and ſciences, fathers of their 
people, though crowned yet citizens; the 
increaſe of whoſe authority augments the 
happineſs of their ſubjects, by deſtroying 
that intermediate deſpotiſm, which inter- 
cepts the prayers of the people, to the 
 _ throne, If theſe: humane princes have 


_ ſuffered 
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ſuffered the old laws to ſubſiſt, it is 


doubtleſs becauſe they are deterred by the 


numberleſs obſtacles, which oppoſe. the 

ſubverſion of errors eſtabliſhed | by the 

ſanction of many ages; and therefore 
ee wiſe citizen will wiſh for the in- 

| creaſe of their . 5 


& Ing henne, 


| Tr. a atis the executor of: —— 


laws, ſhould have a power to impriſon | 


a citizen, to deprive the man he hates 
of his liberty upon frivolous pretences, | 
and to leave his friend unpuniſhed, not- 
withſtanding the ſtrongeſt proofs of his 
guilt, 18 an error, as common, as it is 
contrary to the end of , Wien is 
peribral ſecurity. | 


Impriſonment is a a puniſhment, which. 


2; differs from all others in this particular, 


13 = that 
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that it neceſſarily precedes conviQion ; 
but this difference does not deſtroy. a 
| circumſtance, which is eſſential and com- 
mon to, it with all other puniſhments, 
422, that it ſhould never be inflicted, but 
when ordained by the law. The law 


ſhould therefore determine the crime, the 


preſumption, and the evidence ſufficient 
to ſubject the accuſed to impriſonment : 


5 and examination. Public report, his 
J flight, his nn confeſſion, that 


of an accomplice, menaces, and his con- 
ſtant enmity with the perſon injured, | 
the circumſtances of the crime, and 
ſuch other evidence, may be ſufficient to 
on juſtify the, impriſonment of a citizen, But 
the nature of this, evidence ſhould. be de- 
| termined. by the laws, and not by the 
magiſtrates, whoſe decrees are always 
contrary to political liberty, when they 
are not particular applications of a ge- 
neral maxim of the public code. When 


puniſhments become leſs ſevere, and pri- 


ſons leſs horrible; when compaſſion and 
humanity ſhall penetrate the iron gates b 
of engen, and ae the obgurate and 
| inex⸗ 
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inexorable | miniſters. of- juſtice, the laws 


may thert be fatisfied with weaker evidence 


for ans: phone 


9 bern accuſed, imprisoned, tried 


and acquitted, ought not to be branded 


with any degree of infamy. Among the 
Romans, we ſee that many, accuſed of 


very great crimes and afterwards de- 


clared innocent, were reſpected by the 
= people and honoured with employments 
in tlie ſtate. But why is the fate of an 
: innocent perſon 10 different in this age? 
It i ' becauſe the preſent” ſyſtem of i 
5 wi laws preſents to our minds an 
idea of power rather than of juſtice. It 
xa becauſe the accuſed and convicted are 
thrown indiſcriminately | into the ſame 


: priſon; becauſe impriſonment is rather 


& puniſhment, than a means of ſecuring 
the perſon. of the accuſed; and Decal 
the interior power, which defends the 
6 laws, and the exterior, which defends the 
_ throne and kingdom, are ſeparate, when 


they ſhould be united. Tf; the firſt were 


lunder the common authority of the laws) 


T4: com- 


1 — — — —— —— — — 
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bees with the right of * but 
not however immediately dependant on 
the magiſtrate, the pomp that attends a 


military corps, would take off the infamy; . 


Which, like all popular opinions, is more 


attached to the manner and form, than 
to the ching itſelf ; as may be ſeen in mi- 


7 litary impr iſonment, which, in the com- | 
mon opinion, is not ſo diſgraceful. as 


the civil. But the barbarity and ferocity 


of our anceſtors, the hunters. of the 
north, ſtill ſubſiſt among the people, in 


8 cuſtoms and our laws, which are 


8 always ſeveral ages behind the actual | 
refinements of a nation, 


= H A 15 . 
N Proſecution ond Profiptim. 


qr proofs of the erin being obtained, ; 
and the certainty of it determined, it 
ME neceſſary to allow the criminal, time 
and means for his juſtification ; but a 
time ſo ſhort, as not to diminiſh that 
promptitude of puniſhment, which, as 
5 „ „„ We 


* 
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we have ſhewn, is one of the moſt powerful 
means of preventing crimes. A miſtaken 
humanity may object to the ſhortneſs of 
the time, but the force of the objection 
will vaniſh, if we conſider that the danger 
of the innocent increaſes with the defects : 
| of the legiſlation. 7 FRE et 


: TI E time ir: enquiry and for TY 5 
cation ſhould be fixed by the laws, and 
not by the judge, who, in that caſe, 
would become legiſlator. ; With regard 
to atrocious crimes, which are long re- 
membered, when they are once proved, 
0 if the criminal have fled, no time ſhould 
be allowed; but in leſs conſiderable and 


more . crimes, a time ſhould be 
fixed, after which the delinquent ſhould "= 


no longer uncertain of his fate. For in the | 


5 latter caſe, the length of time, in which f 
the crime is almoſt forgotten, prevents the 
example of impunity, and allows the cri- 
minal to amend, and become a better mem- 


ber of ſociety, 


»CENERAT, principles will here be ſuf- 
ficient, it being impoſſible to fix preeiſely 
the limits of time for any given legiſla- 
tion, or for any ſociety in any partieular 
circumſtance. I ſhall only add, that in 
a nation willing to prove the utility of 
moderate puniſhment, laws, which, ac 
cording to the nature of the crime, in- 
reafe or diminiſh the time of enquiry 
and juſtification, conſidering the impri- 
ſonment or the voluntary exile. of the 
criminal as a part of the puniſhment, wilt 
form an eaſy diviſion of a ſmall number 


of mild 2 IE for a great n number of ö 


- 


8B 5 T, it mlt 10 Sb hs time 
for inquiry and juſtification * ſhould: not 
increaſe in direct proportion to the atro- 
cioufneſs of crimes; for the probability 
of ſuch crimes having been committed, 18 
mnverſely as their atrociouſneſs. There- 


fore the time for inquiry, ought in ſome 
cafes to be diminiſhed, and that for juſti-⸗ 
fication | increaſed, EC vice verſa, | This 


may 
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may appear to contradict what I have ſaid 
ahove, namely, that equal puniſhments may 
be decreed for unequal crimes, by conſider- 
ing the time allowed the criminal, or the 
din . ee. 


ho 1 N oder to expats this Mow. 1 all 
| divide crimes into two claſſes, The firſt 
comprehends homicide, and all greater 
_ cmes;. the ſecond, crimes of an. inferior TT 
| degree. ; This diſtinQion is founded in, 
human nature. The preſervation of life 
is a natural right; the preſervation; of 
property is a right of ſociety. The mo- 
- Wes that induce men to. ſhake. off the 
natural ſentiment of compaſſion, which, 
muſt be deſtroyed before great crimes can 
be committed, are much leſs in number 


: than thoſe, by which, from the natural 


deſire of being happy, they are inſtigated 
to violate a right, which is not founded 


in the heart of man, but is the work of ö 

ſociety. The different degrees of proba- | 

bility in theſe two claſſes, requires that 
they ſhould be regulated on different 
principles. : In the greateſt crimes, as they 


AFC 
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are Jeſs frequent, and the probability of 
the innocence of the accuſed being greater, 
the time allowed him for his juſtification 
mould be greater, and the time of enquiry 
Teſs. For by haſtening the definitive ſen- 
tence, the flattering hopes of | impunity 


_ are deftroyed, which are more dangerous, 


as the crime is more atrocious. On the 
contrary, in crimes of leſs importance, the 


probability of the innocence being leſs, 


the time of inquiry ſhould be greater, and 
dat of juſtification ics, © as 1 Papi IS not 
fo dangerous, 35 


5 Bu T this Givifion of crimes into two 
clafſes ſhould not be admitted, if the 
conſequences of impunity were in pro- 
portion to the probability of the crime. It 


mould be conſidered, that a perſon accuſed, 


whoſe guilt or innocence is not determined 
for want of proofs, may be again impri- 
ſoned for the ſame crime, and be ſubject to 
a new trial, if freſh evidence ariſes, within 
me time fixed, eee e e ee 


Tus 
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; 'T Hs is in my opinion the beſt method 
7 of providing, at the ſame time, for the 
ſecurity and liberty of the ſubject, without 
favouring one at the expence of the other; 
which may eaſily happen, ſince both theſe 
bleſſings, the inalienable and equal patri- 


mony of every citizen, are liable to be 


invaded, the one by open or diſguiſed deſ-. 
potiſm, and the other by tumultuous and 


1 e . 


CHAP. XXI. 


&o Crimes of 4 Mul Pl. 


Trrx the ebe Nis ü "4 in 
view, it will appear aſtoniſhing, 
that reaſon hardly ever preſided at the for- 

mation of the laws of nations; that the 

weakeſt and moſt equivocal evidence, and : 
even conjectures have been thought ſuſi-. 

cient proof for crimes the moſt atrocious, 
land therefore moſt improbable) the moſt 
obſcure and chimerical ; as if it were the 
i intereſt of the laws and the judge not to 


inquire E; 
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inquire into the truth, but 0 prove the 
crime ; as if there were not a greater riſk of 
condemning an innocent perſon, when the 
n of his guilt i 1s leſs. riots. kr 


Tur E . of men want that vi- 


5 pour. of mind, and reſolution which are 


as neceſſary for great crimes, as for great 


©  vitfues, and which at the ſame time pro- 
duce both the one and the other in thoſe 


nations, which are ſupported by che acti- 


vity of their government, and a paſſion 


- for the public good. For in thoſe which 
ſubſiſt by their greatneſs or power, or by 
the goodneſs of their laws, the paſſions | 


_ being in a weaker degree, ſeem calculated. 


tather to maintain than to improve the E 
form of government. This naturally leads 
us to an important concluſion, VIS. that 
great crimes do not always ones” the 

deſtruction of a nation. 


THERE E are Lone crimes, which, though ; 
; PRE in ſociety, are of difficult proof, 8 
a circumſtance admitted, as as equal to the 

N * the 1 innocence of the accuſed. 
But 
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But as the frequency of theſe crimes/is not 
owing to their impunity, ſo much as to 
other cauſes, the danger of their palling | 


|  unpuniſhed is of leſs importance, and 
therefore the time of examination, and 


5 preſcription, may be equally diminiſhed. 


Theſe principles are different from thoſe 
commonly received; for it is in crimes, 
which are proved with the greateſt difficulty, | 
ſuch as adultery, and ſodomy, that preſump- 
IA tions, half proofs, &c. are admitted ; an 
a man could be half innocent, ad half : 


= guilty 5 that 1s half puniſhable and half 


abſolvable. It 1 1s in theſe caſes that torture 


ſhould exerciſe i its cruel power on the perſon 


of the accuſed, the witneſſes, and even his 

whole family, as, with unfeeling indiffer- 
ence, ſome Civilians have taught who pre- 

. dend to dictate laws to nations. 


7 D ULT ER Y is a crime, which, politi- 
cally conſidered, owes its exiſtence to two 
- cauſes, vis. pernicious laws, and the 
| powerful attraction between the ſexes. 
This attraction 18 ſimilar in many circum- 
ſtances to wir. the e ſpring of motion in 
8 1 
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the univerſe. - Like this, it -is diminiſhe 


by diſtance ;' one regulates, the motions 
of the body, the other of the ſoul. - But 


they differ in one reſpect; the force off 
gravity decreaſes in proportion to the 
obſtacles that oppoſe it; the other gathers 


1 _ and — as the obſtacle»: in- 


"Io £ were © Robby to nations de 


5 only by the laws of nature, 15 would 
tell them, that there is a conſiderable 


difference between adultery and all other 


univerſal in human nature; a erase K. 
anterior to the formation of ſociety; and 


crimes. Adultery proceeds from an abuſe 
of that neceſſity, which is conſtant and 


indeed the founder of ſociety itſelf; 


| whereas, all other crimes tend to the 4 

ſtruction of ſociety, and ariſe from mo- 
mentary paſſions, and not from a natural 
naeeceſſity. It is the opinion of thoſe, who + 
have ſtudied hiſtory. and mankind, - that 


this neceſſity i is conſtantly in the ſame de- 


our in the ſame climate. If this be true, 
| elan 


1 


— 


2 


1 
q 


nature. 
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uſeleſs, or rather pernicious muſt all laws 
and cuſtoms: be, which tend to diminiſh the 


ſum total of the effects of this paſſion; 
Such laws would only burden one part of 
= ſociety. with the additional neceſſities of 
the other; but, on the contrary, wiſe are 
the laws, which, following the natural 
courſe of the river, divide the ſtream into 
1 number of equal branches, preventing 
: thys both * and inundation. | 


| Cong UGAL Sidi. is Sf TOE greater in 


. proportion as marriages are more nume- 
rous, and leſs difficult. But when the 
intereſt or pride of families, or paternal 
authority, not the inclination of the par- 
ties, unite the ſexes, gallantry ſoon breaks 
* the ſlender ties, in ſpite of common mo- 
| ralifts, who exclaim againſt the effect, 
whilſt they pardon the cauſe. But theſe 
raeflections are uſeleſs to thoſe, who, living 
in the true religion, act from ſublimer 


motives, which correct the eternal laws of 
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Mx act of adultery is a crime fo inſtan- 
taricous, ſo myſterious, and fo concealed 
by che veil which the laws themſelves have 
woven; a veil neceſſary indeed, but ſo tran- 
; ſparent, as to heighten rather than conceal 
the charms of the object; the opportunities 
are ſo frequent, and the danger of diſcovery 
ſo eaſily avoided, that it were much eaſier 
for the laws to prevent this crime, chan o 
* it when committed. * 


70 every crime, which, iv. its na- : 
ture muſt frequently remain unpuniſhed, 
the puniſhment 1 is an incentive." Such is 
the nature of the human mind, that dif- 
ficulties, if not inſurmountable, nor too 
great for our natural indolence, embellim 


te object, and ſpur us on to the purſuit, 15 


They are ſo many barriers that confine the 
: imagination to the object, and oblige us 
to conſider it in every point of view. In 
this agitation, the mind naturally inclines 
and fixes itſelf to the moft agreeable part, 


| ſtudiouſly avoiding ay idea that a 
create 3 
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Tx crime of ſodomy, fo ſeverely pu- 


"Wiſhed by the laws, and for the proof of 
3 which are employed tortures, which * 


triumph over innocence itſelf, has 


fſource much leſs in the paſſions of man 
in a free and independant ſtate, than in 
ſociety and a ſlave. It is much lefs the 
_ effet of a ſatiety in pleaſures, than of that 
: education, which, in order to make men 
uſeful to others, begins by making them 
uſeleſs to themſelves. In thoſe public ſe- 
minaries, where ardent youth are carefully 
excluded from all commerce with the other 
ſex, as the vigour of nature blooms, it is 
, conſumed i in a manner not only uſeleſs to 


mankind, but which accelerates the ap- 
Proach * old * 5 


ITE murder of baſtard-children 10 in | 


like manner, the effect of · a cruel dilem- 

, ma, i in which a woman finds herſelf who 
has been ſeduced through weakneſs, or 
overcome by force. The alternative is, 

either her own infamy, or the death of .a 

being, whois, incapable of feeling the loſs 

f * life. How can ſhe avoid preferring the 


S 3 laſt 
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laſt to he cm miſery my herſelf and 
her unhappy. infant? The beſt method of 
preventing this crime, would be effeQually 
to protect the weak woman from that ty- 
ranny, which exaggerates all vices that 8 
cannot be concealed under the cloak of 
Pf tt ts eo es nil 
| I; Do not. N to leſſen that 55 = I 
horrence which theſe crimes: deſerve, but ; 


to diſcover the ſources from whence they 


5 ſpring; and I think 1 may draw the fol- 


Ol 
lowing concluſion : That the. Fun omen - 


of a crime cannot be juſt, 2 that 16 neceſſary ) 
of the laws have not endeavoured to ? prevent : 


| that crime by the beſt means which times and = 


; 5 * 1 4 17 7 
5 F v.48 24 4 * 7 


d circumſtances would allow. 5 


„ HAF. 
of "Sic We. 75 | SY . 661 6 


IUICIDE | is a crime which Ki 18 
to admit of Puniſhment, Proper. q 


Speaking; y for it cannot þ be inflited but on 
: 2 | E 


7 il : 
the 


* . 
a . 
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che innocent, or upon an inſenſible dead 
body. In the firſt caſe, it is unjuſt and 
= tyrannical, for political liberty ſuppoſes 
all puniſhments entirely perſonal; in the 

| ſecond, it has the ſame effect, by way of 
example, as the ſcourging a ſtatue. Man- 
kind love life too well ; the objects that 
ſurround them; the dung phantom of 
pleaſure and hope, that ſweeteſt error of 
a mortals, which makes men ſwallow ſuch 


large draughts of evil, mingled with a very 
few drops of good, allure them too ſtrongly, : 
f to apprehend that this crime will ever be” 
common from its unavoidable impunity. 
The laws are obeyed through fear of . 
ment, but death deſtroys all ſenſibility. 
What motive then can reſtrain the deſperate 
hand of ſuicide ? 5 


ö -/ 


WO whe: kills himſelf does a leſs i injury 
to ſociety, than he who quits his country 
for ever; for the other leaves his property 
behind him, but this carries with him at 

| leaſt a part of his ſubſtance. Beſides, as 
the ſtrength of a ſociety conſiſts in the 
number of citizens, he who quits one na- 
K 5 tion 
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tion to reſide in another, becomes a dou- 
ble loſs. This then is the queſtion: whether 
it be advantageous to ſociety, that its mem 
bers ſhould enjoy the unlimited nn of 
migration ? . 


Aru law qhas!| is not 4 10d wink 
force, or which, from. circumſtances, mult. 
| be ineffectual, ſhould not be promulgated. 
Opinion, which reigns over the minds of 
| men, obeys the flow and indirect impref- 
ſions of the legiſlator, but reſiſts them when 
violently and directly applied; and uſcleſs | 
laws communicate their inſignificance to 
the moſt ſalutary, which are regarded more 
as obſtacles to be ſurmounted, than as ſafe 
guards of the public good. But further, 
our perceptions being limited, by inforcing 
the obſervance of laws which are evidently 
uſeleſs, we "_ the influence of . 
moſt ster. 


4 


e tho 1 E als diſpenſes, 5 


of public happineſs may draw ſome uſeful 
conſequences, the explanation of which 
would carry me too far from my ſubject, 

which 
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Which is to prove the inutility of making 
the nation a priſon; Such a law is vain; 
becauſe unleſs inacceſſible rocks, or im- 
Paſſable ſeas, divide the country from all 

others, how will it be poſſible to ſecure 
every point of the circumference; or ho] 
will you guard the grrafds themſelres? 
Beſides, this ctime once committed, ean- 
not be puniſhed; and to puniſh it before 
hand, would be to punifſi the intention ; 
and not the action; the will, which is 
Entirely out of the power er of human laws. 


'To puniſh the abſent by confifeating his 


effects, beſides the facility of colluſion 


Which would inevitably be the caſe, e 


; which, without tyranny, could not be e pre- 


2 _ vented, would put a ſtop to all commerce 


with other nations. To puniſh the criminal 
when he returns, would be to prevent him 
from repairing the evil he had already done 
to ſociety, by making his abſence perpetual; 
e _ rn would ltidreaſe the . 
5 Went drangen ton ſeitling in the 
: country. 


* wa 
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"WHAT muſt we think of a government 
Ghich has no means, but fear, to keep its 
ſubjects in their own country; to which, 

by the firſt impreſſions of their infancy, 
they are ſo ſtrongly attached. The moſt 
certain method of keeping men at home, 
is, to make them happy; and it is the in- 
tereſt of every Rate to turn the balance, | 
To not only of commerce, but of felicity in 
favour of its ſubjects. The pleaſures of 
5 luxury are not the Principal ſources of this 
happineſs; ; though, by preventing the too 
great accumulation of wealth in a few hands, 
they become a neceſſary remedy againſt the 
1 great inequality of individuals, which 
| always increaſes with the Aden of 
8 2 


Wurz the populoaliels fs a country 5 
does not increaſe in proportion to its ex- 
tent, luxury favours deſpotiſm, for where 
men are moſt diſperſed, there is leaſt in- 
duſtry; ; and where there is leaſt induſtry, 
the bo 03 of the poor el the lux- 


wt oO SS 


_ of the e oppreſſed againſt the opprſſo 8 Tr 
0 leaſt oY 
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leaſt, to be feared. In ſuch. circumſtances, 
rich and powerful men more eaſily com- 
mand diſtinction, reſpect and ſervice, by 
which they are raiſed to a greater height 
above the poor; for men are more inde- 
pendant the leſs they are obſerved, and are 
T leaſt obſerved when . moſt numerous, On 5 
: the contrary, when the number of people EL 
is too great in proportion to the extent of 
a country, luxury is a check to deſpotiſm; 
becauſe it is a ſpur to induſtry, and be- : 
_ cauſe the labour of the poor affords ſo many 
pleaſures to the rich, that they diſregard the 
luxury of oſtentation, which would remind 
the people of their dependance. Hence 
we ſoe; that in vaſt and depopulated ſtates, 
the luxury of oſtentation prevails over that 
| of convenience; but in countries more po- 
pulous, the luxury of convenience tends 


conſtantly to diminiſh the luxury of oſten 
tation. 


\ Tas pleaſures of 1 have this in- = 
convenience, that though they employ 1 
great number of hands, yet they are only 
enjoyed, by a tom whilſt the reſt, who do 

| not En 
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rot partake of them, feel the want more 
ſctifibly, on comparing their ſtate with 
that of others. Security and liberty, re- 
ſtirained by the laws, are tlie baſis « of hap- 
pinefs, and when attended by theſe, the 
pleaſures of luxury favour population, 
without which they” become the inftru- 
ments of r A the moſt noble and 


e Gelefts, | and A che fertile 
Plains to man, their oreateſt enemy; ft 
mien reject pleaſure (elf, when offered by 
: the hand of 7 rare is 


f Bor to return. If it be demonſtrated,” 
ES that the laws which impriſon men in their 
own country are vain and unjuſt, it will 


be equally true of thoſe which puniſh 


ſuicide, for that can only be puniſhed after 


death ; which is in the power of God a 


alone; but it is no crime, with regard to 
man, becauſe the puniſhment falls on an 


innocent family. If it be objected, that 


the conſideration of ſuch a puniſhment 
may prevent the crime; I anſwer, that 
he who can n calmly renounce the pleaſure 


EY 
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of exiſtence; who is ſo weary of life, as 
to brave the idea of eternal miſery, with 
never be influenced by the more diſtant, 
and leſs powerful conſiderations of n 
and children. „ 


0 H 1 P. il. 
0. 0 merle 8. 


IT UGGLING i is a real e 50 
QO the ſovereign and the nation; but the 
puniſhment ſhould not brand the offender 
with infamy, becauſe this crime is not. 
= infamous in the public opinion. By in- _ 
flicting infamous puniſhments, for crimes. 


that are not reputed ſo, we deſtroy that. „ 


idea where it may be uſeful. If the fort | 
puniſhment be decreed for killing a phea- 
ſant as for killing a man, or for forgery, 


1 all difference between thoſe crimes will 


5 ſhortly vaniſh, It is thus that moral ſen- 
timents are deſtroyed ; in the heart of man; 


ſentiments, the work of many ages and 


of much bloodſhed; ſentiments that are 


i: 
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fo flowly, and with ſo much diſfcutty 
produced, and for the eſtabliſhment of 
which ſuch ſublime | motives, and ſuch 
20 apparatus of e ceremonies were thought 
85 l 


Turs crime is owing to the laws them- 
| ſetves ; ; for the higher the duties, the 
greater is the advantage, and, conſequently, 
; the temptation; ; which temptation 1s in- 
creaſed by the facility of perpetration, = 
when the circumference that is guarded is 


of great extent, and the merchandiſe pro- 


Hibited is ſmall in bulk. The ſeizure and 
loſs of the goods attempted to be ſmuggled, F 
together with thoſe that are found along 
with them, 1s juſt ; but it would be better 
to leſſen the duty, becauſe men riſque 
only in Proportion to. the advantage ex- 


: _ pected. 


; "Tus crime being a theft of — be⸗ 
longs to the prinee, and conſequently, to 
the nation, why 1s It not attended with 
infamy? "Þ anſwer, that crimes, which | 
men conſider as productive of no bad con- 
ſequences : 
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ſequences to themſelves, do not intereſt 
them ſufficiently to excite their indigna- 
tion. The generality of mankind, upon 
whom remote conſequences make no im- 
| preſſion, do not ſee the evil that may re- 
ſult from the practice of ſmuggling, eſpe- 
' cially if they reap from it any preſent ad- 
vantage. They only perceive the loſs ſuſ- 
tained by the prince. They are not then 
Intereſted in refuſing their eſteem to the 
ſmuggler, as to one who. has committed 
a theft or a forgery, or other crimes, by ; 
which they themſelves may ſuffer; from 
this evident principle, that a ſenſible. be- 
ing only intereſts himſelf in thoſe evils, 
” with which he is s acquainted. 


Sn. this crime then, committed. by 
one who has nothing. to loſe, go unpu- 
niſhed ? No. | There are certain ſpecies of 
ſmuggling, w which ſo particularly affe& the 

revenue, a part of government ſo eſſential, 
and managed with ſo much difficulty, that 
” they deſerve impriſonment, or even ſlavery; 
but yet of ſuch a nature as to be propor- 
tioned 


tioned to the crime. For example, it would 
be highly unjuſt that a ſmuggler of tobacco 
- Fhould ſuffer the ſame puniſhment with a 
robber, or aſſaſſin; but it would be moſt 
Tonformable to the nature of the offence, 
that the produce of his labour ſhould be ap- 
Plied to the uſe of che crown, which he 
Intended to defraud, 037 


=} Po A r. XXXIV. | 
2 if * : 


"HE neceſſity of good thick i in Su, 
and the ſupport of commerce, oblige 

the legiſlature to ſecure, for the creditors, 
the perſons of bankrupts. It is, however, 

5 neeeſſary to diſtinguiſn between the fraudu- 
lent and the honeſt bankrupt. The frau- 
dulent bankrupt fhould be puniſhed in the 
ſame manner with him who adulterates 
the coin; for to falfify a piece of coin, 
which is a pledge of the mutual obliga- 


” d between citizens, 16 not E _— 


crime 
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crime than to violate the obligations them- 
ſelves. But the bankrupt who, after a 
ſtrict examination, has proved before pro- 
per judges, that either the fraud, or loſſes 
of others, or . misfortunes unavoidable by 
human prudence, have ſtript him of his 
' ſubſtance; upon what barbarous pretence 
is he thrown into priſon, and thus deprived 
ng of the only remaining good, the melan- 
choly enjoyment of mere liberty ? Why is 
he ranked with criminals, and in deſpair 
compelled to repent of his honeſty? Con— 


ſcious of his innocence, he lived eaſy and 


happy under the protection of thoſe laws, 


which, it is true, he violated but not inten- 


tionally. Laws, dictated by the avarice of 
the rich, and accepted by the poor, ſeduced 
by that univerſal and flattering hope which 
makes men believe, that all unlucky acci- 
dents are the lot of others, and the moſt 
- fortunate only their ſhare. Mankind, 
when influenced by the firſt impreſſions, | 


love cruel laws, although, being ſubject 1 


them themſelves, it is the intereſt of every 


perſon that they ſhould be as mild as poſ- 
7 ſible; but the fear of * injured is al- 


ways. 
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injuring others. Te 

| Bur to return to. the TY bankrupt. 
Let his debt, if you will, not be conſidered. 
28 cancelled, till the payment of the whole; 


country without leave of his creditors, or 


of carrying into another nation that in- 


ways more 1 than the intention, of : 


Tet him be refuſed the liberty of leaving the 


duſtry, which, under a penalty, he ſhould. 


be obliged to employ for their beneſit; 5 
but what pretence can juſtify the depriving. þ 
an innocent, though unfortunate. man f 


his liberty, without the leaſt n to * 


Creditors? hs eee ts ent : 


Bur Us hs the inning 5 confi "Ok 
ment will induce him to diſcover b \ 
fraudulent tranſactions; > Ad; event, that 


can hardly be ſuppoſed, after a rigorous 
examination of his conduct | and affairs. 
But if they are not N he will 
eſcape unpuniſhed. ie, I. think, Aa 
maxim of rome that the impor- 
tance of the political inconveniences, ari- 
ane from the Cs ug of, a crime, are 
: : realy | 


oe” , 
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directly as the injury to the publick, and 
— as the ee of * Os 


Ir will be neceſſary 1 to Aiftinguiſh fraud 
attended with aggravating circumſtances 
from ſimple fraud, and that from per- 
feet innocence. For the firſt, let there be 
ordained | the ſame puniſhment | as for 
: forgery ; for the ſecond, a leſs puniſh- 
ment, but with the loſs of liberty; and if 
perfectly honeſt, let the bankrupt himſelf 
chuſe the method of re-eſtabliſhing himſelf 5 
and of ſatisfying his creditors; or if he 
| ſhould appear not to have been rity ho- 
neſt, let that be determined by his credi= 
tors. But theſe diſtinctions ſhould be fix- 
ed by the laws, which alone are impartial, : 
and not by the arbitrary and * 
e of Judges *. = : 

5 Wir 


* It may be alledged, that the ature of © commerce © 
. wd property ſhould be ſecured; but commerce and 
property are not the end of the ſocial compact, but - 
the means of obtaining that end; and to expoſe all the 
members of ſociety to cruel laws, to preſerve them 
from evils, neceſſarily occaſioned by the infinite com- 
binations which reſult from the actual ſtate of political 
| „ 1 . ſocietion 
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WIRE what eaſe might a. ſagagiofls le- 
giſlator prevent the greateſt part oli fraud 
lent bankruptcies, and remedy. the mis- 
fortunes that befall the. honeſt and induſ- = 
trious! A public regiſter of all contracts, 
with the liberty of conſulting it allowed 
to every citizen; a public fund: formed 
by a contribution of the opulent merchants 
for the timely aſſiſtance of unfortunate in- 
: duſtry, Were eſtabliſhments that could pro- 

duce no real inconveniences, and many ad- 
vantages. But unhappily, the moſt ſimple, 
the eaſieſt yet the wiſeſt laws, that wait 
only for the nod of the . el to dif- 


fuſe through nations, wealth, p Pe and 
K. 


Elicity; Java, which would 8 


85 | 11113 11 * 
= a 3 bet to as the end uübtertient to the 


means, a paralogiſin! in all ſciences, and particular in: - 
politicks. In the former editions of this work, 1 myſelf 
fell into this error, when 1 ſaid that the honeſt banks 
wo LPT ſhould be kept ĩ in cuſtody, as a pledge for bis debts, : 
or employed, as a Nave, to work. for his creditors. ad) Y 


am aſhamed of haying adopted ſo cruel an ien! 


| Have been accuſed of i impiety 711 did nöt deferve fr a 5 
have bei acculed of ſedition 5 e as" NEE 


erer it 920 915 gam 3 I 
Wed. 
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by future $enerations "with" eternal Era 


tude, are either imkitowts, ot tejected; A 
reſtleſp, and trifling ſpirit, the timid pris 


ſeſs che minds of thoſe who are impowered 
w ae the mo of minEind” 45 
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: their criminals, uſeful 25 


W 3 extent . a was PUTT atez 7 


| ths ſhould be no place independent of the 


laws. Their power ſhould follow every 
ſubject, as the ſhadow follows the body: | 
SanGuaries and impunity differ only in 
degree, and as the effect of puniſhments 
depends more on their certainty, than their 


greatneſs, men are more strongly invited 


N „ La to 


dence of the preſent moment, A diſtruſt and 
 averſign'to the moſt uſeful novelties, poſ- 
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to crimes * n uarie se chan . ate de- 
terred by puniſhment. To {increaſe the 
number of ſanctuaries, is to erect ſo many 
little ſovereignties; for, Where the ow 
. | hare no power, new bodies will be formed 
q in oppoſition to the public good, 05 a 
ſpirit cſtabliſhed contraryito:that of the Late. | 
Hiſtory informs us, that from the uſe of 
ſanctuaries have ariſen the greateſt revolu- 7 
tions in n Kingdoms, and 1 in 1 1 85 


2 e yy * « oY be 


To 


Sou E have pretended, that in Whatever 5 
country a crime, that is an action contrary | 
to the laws of ſociety, be committed, the 
criminal may be juſtly puni hed for it in 
any other: as. if the character of fabſect 
were indelible, or fynonimous with, or 
worſe than that of lave; as if a man could 
live in one country, and be ſubject to the 
laws of another, or be accountable for his 
actions to two Sovereigns, or two codes of 
laws, often contradictory. There are alſo - 
who think, that an act of cruelty com- 
| mitted, for example, at Conſtantinople, 
may he puniſhed. at Paris; for this ab- 
tracted ranſom: that he who — us, 


CRIMES and PUNISHMENTS. 149 


manity;: mould have enemies in all man- 
kind, and be the object of univerſal exe. 
cration; as if judges were to be the knights 
errant of human nature in general, rather 
than "guardians of particular conventions 
between men. The place of puniſhme nt 
can certainly be no other, than that where 5 


the crime was committed; for the neceſ- 


ſity of puniſhing an individual for the ge- 
neral good ſubſi ſts there, and there only. 
A villain, if he has not broke through che : 

| conventions of a ſociety, of which by my 
| ſuppoſition he was not a member, may 

be feared, and by force baniſlied and ex- 
5 cluded from that ſociety ; but ought not 
to be formally puniſhed by the laws, which 
were only intended to maintain the ſocial 


| compact, and not to puniſh the e intrinſick 
8 NT of actions. 


Wurrnex it 0 de this wette | 
mould mutually deliver up their criminal? 


Although the certainty of there being 
part of the earth where crimes are not ps 15 


niſhed, may be a means of preve.) 414325208 


Yr” I ſhall not one to determi. 
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the neceſſities and rights of humanity, and 


until milder puniſhments, and the abolt- 
tion of the arbitrary power of opinion, ſhall 
afford ſecurity to virtue and innocence 
when oppreſſed; and until tyranny ſhall | 
be confined to the plains of Aſia, and En- 
rope acknowledge the univerſal empire of 

reaſon, by which the intereſts of een 

b nd 8 are beſt Rt yated. - 


CHAP. XXV. 


of Renard fr of pegel. or 1 } 72 


E us now inquire, Geber 0 te 


—_ | advantageous to ſociety, to ſet a price 
on the head of a criminal,: and ſo to make 


of every citizen an executioner. If the of- 


fender hath taken refuge in another ſtate, 
the ſavereign encourages his ſubjeQg;"tq 
commit a crime, and to expoſe themſelves 
to a juſt pilkiſharents! ; be infalts chat u- 

tion 


* 
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dong andourhorings the ſubjects to com- 


mit vnd their neighbours ſimilar uſurpa- 


-tiods. „If the criminal ſtill remain in 
His own ceountry;/ to ſet a price upon his 


beadz is therſtrongeſt proof of the weak- 
mess off the government. He Who has 


NN 


5 "ith himſelf, now. 774 in- n- 
vites the ſuſpecting minds of men to mu- 
tua confidence, and now he plants diftruſt 


aldreevery; heart. To prevent one crime, 


le gives birth to a thouſand. Such are 
-the,expiedients- of weak nations, whoſe 
las ard like temporary repairs to a totter- 
cing fabric. On the contrary, as a nation 
eberomes more enlightened, honeſty and 
5 more neceſſary, 


mutual confidence. hes jp 


o L 4 1 5 and. 


ſtrength to defend himſelf, will not pur 

chaſe the aſſiſtance of another. Beſides 

ſuch an edict confounds all the ideas of 

virtue, and morality, already too wavering 

in the mind of man, At one time 
treachery is puniſhed. by the laws, at 

another encouraged. With one hand the 
legiſlator ſtrengthens the ties of kindred, - 
ang, . and with the ae re- 
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and are daily tending to unite with ſound 
policy. Artifice, cabal, and obſcure and 
indirect actions are more eaſily (diſcovered; | 
and the intereſt of the whole is better ſe- 
cured __ the ra of the individual, 
Even the times a; ignorance, hay: | 
private virtue was encouraged by publick 
morality, may afford inſtruction and ex- 
ample to more enlightened ages. But laws 
which reward treaſon, excite clandeſtine 
war, and mutual diſtruſt, and oppoſe that 
neceſfary union of morality and policy, 

_ which is the foundation of wee ad; 
univerſal Peace. 0 e 


8 H A p. XXVII. 


2 Attempts, dreenplics, and eue. 


N E we do not aa the ee * 

| nevertheleſs, an attempt, which ma- 

nißfeſts the intention of committing a crime, 

deſerves a puniſhment; ; though leſs, per- 

| hape, chan if the crime were actually per- 
ö AY 5 | N Petrated. Ny 
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petrated. The importance of preventing 
even attempts to commit a crime ſuffici- 
ently authoriſes a puniſhment ; hut, as 

there may be an interval of time between 
the attempt and the execution, it is pro- 


per to reſerve the greater puniſhment for 


the actual commiſſion, that even after the 
amt, there way" be a motive for de- 
cis ah 1 7 57 


8 2155 like manner, with regard to the ac- 
erde they ought not to ſuffer ſo ſe- ö 
vere a puniſhment as the immediate per- 

petrator of the crime. But this for a dif- 

5 ferent reaſon. | When \ number of men 
5 unite, and run a common riſk, the greater 15 
the danger, the more they endeavour to 


diſtribute it equally. Now, if the prin- 


cipals be puniſhed more ſeverely than the 
acceſſaries, it will preventethe danger from 
being equally divided, and will increaſe 
the difficulty of finding a perſon to exe- 
cute the crime, as his danger 1s greater by 
the difference of the puniſhment. There 
can be but one exception to this rule; 
and that is, when the e receives 

eee 85 a reward 


254 n 8805 buon a 


arenas from the — that 
caſe, as the difference of the danger is 
penſated, the puniſhment ſhould be equal. 

Iheſe reflections may appear too refined 
3 thoſe who do not conſider, chat it is of 
great importance, that the lars ould 
| leave the aſſociates as few. means as + poſi : 
= agrecing among themſelves... 1 2000 - 


N 


1 ter 918 Abi 
92 * ene tr ne A. pardon. i” is offered 
10 an accomplice in a great crimg, if he 


diſcover, his aſſociates... This expegiem 


diſadvantages are, that the law authoniſes 
treachery, which is deteſted even e 
villains themſelves; 5 and introdi 


of cowardice, which are much ns Pit 7 
nicious to a nation than crimes af courage. 
Courage is not common, and only wants 


a benevolent power to direct it to the pubs 
8 good.  Cowardice, on the contrary; 


has its advantages and diſadvantages.) The 


is a frequent, ſelf-intereſted and conta- 


gious evil, which can never be improved 

into a virtue. Beſides, the tribunal, which 

bas recourſe to this method, betta ye 
fallibility, and the laws their Weaknefs 
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by ;imploring!: the afſftince: of thoſe); 
whom they abe violated.” ib 213 eg ln 


Spe Sd blood 115: 


8 bart Us 3 wee, that it probekit 
great tines,” the effects of which being 


public, 24nd the perpetrators concealed, 
1 rrify the people. It alſo contributes to 


Prove, that he who violates the laws, 
which are public conventions, will allo 
 viohte private compacts. It appears to 


me, that a general law, promiſing a re- 


Ward to every accomplice who difcovers 
Als aſſociates, would be better than a ſpe- 
caſe; 

5 becauſe it would prevent the union f 
1775 | thoſe villains, as it would inſpire a mutual 
diſtruſt, and each would be afraid of ex- 

5 poſing himſelf alone to danger. The ac 
"© complice, however, ſhould be pardonerk 
on condition of tranſportation . 
| But it is in vain, that I torment myſelf 
with endeavouring to extinguiſh the re- 
morſe I fee} in attempting to induce the 


cial declaration in every particular 


ſacred laws, . the monument of publick 
confidence, the foundation of human mo- 


: MAD. to anthgriſe, diſſimulation and per- 


tidy. 
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fick But arhät an example does it offer 
10a nation, to fee the interpreters: of the 
laws break their promiſe of pardon, and 
on the ſtrength of learned fubtleties, and 
tothe fcandal of public faith, drag him to 
puniſhment who hath” accepted of their | 
Invitation! Such examples are not un- 
doom, and this is the reaſon, that po- 
_ . ſociety is regarded as a complex 
achine, the fprings of which are moved 
x pleaſure ah the. mon ak e or Aue 8 


0 Sele. nag. 


H E laws forbid fuggefive Ae 
tions; that is, according to the civili- 
ans, e which, with regard to the 
_ circumſtances of the crime, are pecial when 
they thould be general; or, in other words, 
thoſe queſtions, which having an imme- 

diate reference to the crime, ſuggeſt to 

the criminal an immediate anſwer. In- 


 terrogations, 8 
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een according to che law, oupht 
to lead to the fact indireMy and obliques 
. but never directly or immediately 
The intent of this injunction is either, 
chat they. ſhould: not ſuggeſt to che accuſed 

an immeciate anſwer that might acquit 
him, or chat they think it contrary to na- 
ture that a man ſhould accuſe himſelf. 

| But: whatever be the motive, the laws 
have. fallen into a palpable contradiction. 

in condemning luggeſtive interrogations, 8 


8 Abl they authoriſe torture. Can chere 


de an interrogation more ſuggeſtive than 
Pain? Torture will ſuggeſt to a robuſt 
villain an obſtinate ſilence, that he may 
N exchange a greater puniſhment for a leſsz 
and to a feeble man confeſſion, to relieve 
Him from the preſent pain, which affects 
him more than the apprehenſion of the ; 
future. If a ſpecial interrogation be con- 
trary to the right of nature, as it obliges 
a man to accuſe himſelf, torture will cer- 
tainly « do it more effectually. But men arc 
influenced more by the names than the na- 
5 ture, of | things. 


2•T5 a Am) E'SSA P0147 


as 
30 Hag vrho obſtinately: acfilos:tb/anbtd 
the interrogatories, deſerves ac puniſhinhent, 
which ſhould be fixed! by the laws an 
that af the ſevereſt kind that criminals 
ſbould not, by their ſilence, evade the 
example which they owe the publico:1i:But | 
this puniſhment is not neceſſary when the 
guilt of the criminal is indiſputable, be- 
cauſe in that caſe interrogation is uſeleſs; 
a8 is likewiſe his confeſſion, when there 
are; without it, proofs neee This i 
laſt caſe is moſt common, for expe 


minal ram the e Seren 
S e hong ne 
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5 a A Kind „ Cee, ogra 
N K aer will; peretives” X at'T have : | 
- omitted ſpeaking of a certain” claſs of 
eftilts which has covered Europe win 
5 hd? and raiſed * choſe horrid 8 


Orr 


ſhews, that in the greateſt number bands . 
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erine. It ere too tedious, and foreign 


tomy ſubject, to prove the neceſſity of a 
perfect amiformity of opinions in a ſtate, 
contrary to the examples of many nations; 


to prove that opinions, which differ fr 


one another only in ſome ſubtile and obſcure 
diſtinctions, beyond the reach of human 
capacity, may nevertheleſs diſturb the 


public tranquillity, unleſs one only reli 


gion be eſtabliſhed by authority; ; and that 


- ſome opinions, by being contraſted and 
oppoſed to each other, in their colliſion 
ſtrike out the truth; whilſt others, feeble 


in themſelves, require the ſupport; of 


Power, and authority. It would, 4. , 
carry mei too far, were I. to prove, that 


= How ollen, ſoever is the empire of force 


O:! 25, . over 


from whence, mitdiſt : clduds of Whiting 
mobel the groans of human victims, tlie 
vrackling of their bones, and the fryinglof 
their till panting bowels, were à pleaſing 
ſpectacle, and agreeable harmony to the 
fatlatic multitude. ut men of under- 
ſtanding will! perceive, that the age and 
country, in which I live, will not permit 
me uto inquire into the nature of this 


w - 1 
. 5 7 £ 
* 9 a N 
4 * 2 * . * 5 * a +23 - s £< 
or" my 3 * — — 4 2 n 0 „ * 4 * 
77FrTFAA ß n ee e 8 = - —— a _ — 4 
0 4 . _ —_ ** 5 * - . q 5 Chad PO IIA TALE 5 E 8 wack RO wha AT" "RL * 2 — 
— . n =: 22 44 _ ts „ bf Sr 4 = 
| 


8 


. „ Is” —— — — : - 
- . may datos — on ig — > IS — | a . ? 4 - 
P 7 onde : [ — Hoy Ho or 7 8 


2 


2112 An ESSA E400; 12 


1 wy 
* 
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d. _ _ although; ri 77x 0G a 


contempt; 
contrary 10 — ſpirit of ty 
brotherly loye, commanded 


and authority, which y 
is nevertheleſs — — — indipaſidl. * 
We are to believe, chat all N 


| ebnforable. to n true e imtereſa, —1＋ | 


* 


| kind, if practiſed by a law 


vful abet 

| 5 SA „ a 
I Write only of crimes which v . 
: laws of nature and the ſocial chi an : 


not of fins, even the temporal puniſh, 


i 
= * q 


of which muſt be determined from other, | 
| principles, than thoſe of limited human, 


* r e 


ö philoſophy. 5 
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\ FPRINxcIr AL ſoures of « errors LEE in "= 
5 juſtice, are falſe ideas of utility. For 
| example; ; "that legillator has Wiſe Ideas of... f 
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wy - OY ednliders particular more 

than general conveniences; who had york 
ther cothmand the ſentiments of mankind; 
than extits them, and dares ſay to reafon; 
. © Bethot a flaves? who would ſacrifiee 

4 thouſand real advantzges, to the fear of 
ginary or trifling inconvenience 
who would deprive men of tlie uſe of fire, | 
for fear of their being burnt, and of water, 
— *. fear of their being drowned ; and who 

_ Knows of no means of Preventing evil but 
ding it. by: 


Yar laws * he: nature, are thole $ 
which forbid to Wear arms, diſarming 
thoſe only who a are not diſpoſed to commit 
the crime. which the laws mean to pre- 
vent. Can it be ſuppoſed, that thoſe Who 
have the courage to violate the moſt ſacred 
lars of bumanity, and the moſt important 
of the code, will reſpect the leſs conſidera= 


dle and arbitrary injunctions, the violation 


of which is ſo eaſy, and of ſo little compa- 


rative importance? Does not the execution 


| of this law deprive the ſubjett « of that Per- | 
I in Derty : fo dear t to 3 and t. to the 
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 wiledegillatar or and does it not, dubyert, tg | 
innocent to all the dulagreeable, cixcumſians 
ces that ſhould. only fall on the guilty di dt 
certainly makes the ſituatioi gt, the allaulted | 
worle, and of the aſſailants. better, andi rar 


ther encourages than prevents murder las 


it requires leſs Dare to w armed 


1g 


Than w unarmed Perſons... 17 nid odr 
1 . inn 2 16 cn 
T is : a falle idea of utility, that would 


7 15 to a multitude of ſenſible beings, Ahat 


e iymmetry and order, which . inanimate 
LY matter is alone capable of "receiving. 130 40 5 
negleet the preſent, which are the-ouly 5 


es Lf 


T motives that act with force pd. ook ney 


* T3 


on the multitude, for the more 178 


- Whoſe impreſſions ; are weak 5 515 OTF, 


unleſs increaſed” by that ſtreng 1 0 " img- 5 
| HU eng 85 SO 
ination, ſo very uncommon Among, ma! 


7 Ind, Finally, that it is a falſe idea, of 712 
U Hy, Which,  facrificing thing s to. AINES, | 
Teparates the public 1510 from bel of 1 mf 


- 39 ente Ec 19 
viduals, | | Fe 'S | | So * 


THERE is this difference * CY 


. Date of ſociety and A, fate of nature, that 


* ſarage 1 


t injure another, w. 
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i favage does no more Mkchäef to another 
thin is neceſſary” to procure ſome" benefit 
to himſelf; but a man in "fociety 1 is ſome⸗ 
titties tempted, 'from 'a fault in the laws; 
thout any proſpect of 
advantage. The tyrant inſpires his vaſſals 
with fear and ſervility, which rebound 
upon him with double force, and are the 
cauſe of his torment. Fear, the more 
Private and domeſtic it is, the leſs dange- 
'rous is it to him who makes it the inſtru- 
ment of his happineſs; ; but the more it is 
publie, and the greater number of people 
i it affecks, the greater 18 the probability 
ttt lone m ad, deſpetate, or deſigning 
f Perle; will lehre others to his party, by 
flattering expectations; and this will be 
the Me eaſi ly accompliſhed, as the dan- 
Ler of the enterprize will be. divided | 
i amongſt a "greater number, becauſe the | 
Falue the unhappy ſet upon their exiſtence. 
15 RO as they miſery 1 is preatet. 


a 


iy to the end propoſed- It is impoſſi- 
ble to reduce the tumukuous activity &« | 
| mankind to. abſolute regularity; 
the various and oppoſite attractions of | 
pleaſure, and Pain, buman laws are not 
ſufficient entirely to prevent diſortlers in 


* 7 
N 1 8 


A E80 B 


. e % Bra P : £ ; : * * : S £? EY p 1 N * 1 8 & 
* 711 JET Lad * 8 8 41 ee 20 * 91 


— * 


9 . CY * 
Eomtt 1 10 Ti bas urn 10 
D 2 F if 5 166 TY 2 1. 


Ul W the 2 sf kaka ee. 4 10 


43 5 LA” . 11 5 mew 3g a Gor _=_ 


Ir. is better to o provent We than o 


Pol are generally inadequate, or n 


is for, midft 


SS  & SS © 4 


ſociety, Such however is the, chimera 
of weak men, When inveſted With autho- 


rity. 0 prohibit a number of indiffe- 
rent actions, is not to prevent the crimes 


t to creãte 


lch they N rde bu 
ne 


puniſh them. This is the fundamental oY 
vrinciple of good legiſlation, which is the Mo 
art of conducting men to. the ine of 37 
happincls,, and to the minimum of miſery, 
i we may apply this mathematical expreſs 
fron to the good anid evil of life, But che 
means birherto employed for that pur“ 
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new ones; it is to change at will the ideas 
of yirtue and vice, which, at other times, 
we are told, are eternal and immutable. 
To what a ſituation ſhould we be reduced, 
if every thing were to be forbidden that 
might poſſibly lead go a crime? We gr 
be deprived of the uſe of our ſenſes, For 
one motive that induces a man to * 
a real crime, there are a thouſand which 
excite him to thoſe indifferent actions, 
Wyhich are called crimes. by bad. laws. If, 
; then, the probability that à crime will be 
committed, be in Proportion to the num- 
ber, of motives, to extend the ſphere. of 
cximes will be to increaſ e that probability. 
9 he. generality of laws are only excluſive 
Privileges; the tribute of all to the advan- 5 
tage of a few. 5 


73 w © 
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20 Wop LD: you rem 8 Let the | 

laws be clear and ſimple; let the entire 
forge of the nation be united in their de- 
fence; let them be intended rather to fa- 
your. every individual, than any particular 
claſſes of men; let the laws be feared, 
and the laws only. The fear of the laws 
VEST. 5 NM 3 on 


etry, to forget their ſituation; accu 
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is ſahitary, but the fear of men is Afri 

ful und fatal founce'of erimes. Men en- 
flaved, are more (voluptuous; more de- 
bauched, and more cruel than thoſe hn 
are in a ſtate e Theſe ſtudy 
the feiencts,” the inter eo 


Por nations, have 
great objects before thip.cyes, and im- 

tatè them; ; but thoſe whoſe views are 
confined to the preſene moment, endeavour, 


0 midſt the diſtractiön of riot, and debauch- 


do the uncertainty of all events, 42 ] 
| laws: determine. none, the. confequences of 
their crimes become  problematical, which 
gives an additional force to n neee 
_ e ae 6 avevals of 


ongt 507. * 
a "i = > * 4 
. 


: Da a nation, iadolent em tern 
of the climate, the uncertainty of the laws 
confirms and increaſes men's indolence and 
ſtupidity... In a voluptuous, but active ni 
tion, this uncer tainty occaſions: a multipli- 
| city of cabals ; and intrigues, which ſpread : 
diſtruſt and; diffidence through the hearts f 
all, and diſſimulation and treachery are the 
| foundation of their! n . A brave Y 
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and; powerful nation, this uncertainty f 
the) laws is at laſt deſtroyed; after many 
ofllations from liberty to Alavery, and 
” from ex. to 8 Ein, bar ellas 


. 1 . AP. XIII. 


A 
5 1 ILELY 77 3 
"hs A 195 75 F< PEG ; im - 


NX ou. LD. you prevent erimes? 5 Let 
2777 liberty be attended with knowledge: 
Ns Anomedge extends, the diſadvantages 
= Which attend it diminiſh, and the advan- 
tages ine Laſe. A daring impoſtor, ho 
— always a man of ſome genius, is adored 
dy the ignorant populace, and defpiſed | 
by men of underſtanding. Knowledge fa- 
cilitates the compariſon of objects, by ſhew- 
ing theni in different points of view. When 
the clouds of ignorance are diſpelled by 
the radiance of knowledge; authority trem- 
pPles, but the force of the laws remains im- 
moveable. Men of enlightened under- 
ffandiing muſt neceſſarily approve thoſe uſe- 
ful donventions, which are the foundation 
das N 4 . of 


168, 3 ee een eee 


* 


of public ſafety 3; they compare, ib the 
higheſt ſatisfaction, the inconſiderable pore 
tion of liberty of which they are deprived. 
M the ſum total ſacrificed. by; others for. 
their ſecurity ; ; obſerving that they have, 


5 only given up the pernigzous liberty of in- 


juring their fellow creatures, they bleſs. the 


1 e 


throne, and the laws * which it it is s cſtan . 


f \ ' 
" 4 4 : 
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III is falle that 1 1 ! 8 | 
been! prejudicial to mankind. When they, 
were fo, the evil was inevitable. : The -muly ; 
| oe tiplication of the human ſpecies on the face! 
1 of the earth introduced war, the rudiments; - 
of 3 arts, and the firſt laws, which Were tem 
Pors al gompacts ariſing from neceſſity, and 
periſhing with it. This was the firſt phila⸗ 
: ſophy, and its few elements were juſt. as 
 indolence and want of ſagacity, in che early 
| inhabitants of the rl, emen them 


/ from | cot, 1 5 ch n FT 240 bas 


: 
* «av 141 492 — 


. Ry is 228hq 
= ay a 7 neceſſities . the num 
1155 of mankind, ſtronget and mate laſting | 

a den e MO: tg Preventa 
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earth with falſe divinities, and created a 


world of inviſible beings to govern the viſi- 


ble creation, were of 
mankind, The greateſt benefactors to hu- 
| manity were thoſe Who dared to deceive, 


and lead pliant ignorance to the foct of the 
altar. By preſenting to the minds of the vul- 
getz things out of the reach of their ſenſes, 
Which fled as they purſued, andalways eluded : 
chbie gralp; ; which, as they never compre- 
hended, they never deſpiſed, their different 
paffons were united, and attached to 4 
ſingle ohject. This was the firſt tranſition 
_ of all nations from their ſavage ſtate. Such 
Was the neceſſary, and perhaps the only 
bond of all ſocieties at their firſt formation. 
I peak not of the choſen people of God, = 
2 to whom the moſt extraordinary miracles, 
-and the moſt ſignal favours, ſupplied the 
place of human policy. But as it is the 
nature of error to ſubdivide itſelf ad infinite. 


tum, ſo the pretended knowledge, which 
ſprang from in transformed mankind into 
_ 2nduport „„ blind 


freiſuem relapſes into & fläte of barbarity, 
which Beeame every day more fatal. The 
firſt religious errors, which peopled the 


F the utmoſt ſervice to 


wa Aarziss N om 1 


=» blind. fanatic, multitude, jarring ani def 
croying eachother in the labyrinth in which 
they were incloſtd: hence it is not wonſlera 
ful, that ſome ſenſible and philoſophie 
= | minds ſhould regret the ancient ftate = 
©  barbarity. This was the firſt epocha, in 

| . Which knowledge, or- rather e were 


| {$ 
My fatal, F184 ; 29ſt 140 


1 Tar ſecond may be found i in ory diff 
cult an] terrible paſſage from error to truth, 
dom darkneſs to light. The violent ſhock 
= between a maſs of errors, uſeful to the fem 

and powerful, and the truths ſo important 
to the many and the weak, with the fert 
mentation of paſſions, excited on that O 
ceaſion, were productive of infinite evils i 
unhappy mortals. In the ſtudy. of hiſtory; | 
whoſe- principal periods, after certain inter 
vals, much reſemble each other, we frew 
quenfly find, in the neceſſary paſſage frem 
the obſcurity of ignorance to the light of 
philoſophy, and from-tyranny to hbettys 
its natural conſequence, © one generation 
 tacrificedto the happineſs of the next. But 
hen this flame is exlingniſhed, van the 
e . world | 
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world delivered from its evils, truth, after 

a væxy- ſlow progreſs, ſits down with me- 
narechs on the throne, and is worſhipped 
: in the aſſemblies of nations. Shall we 

; then believe, that light diffuſed among the 

people is more deſtructive than darkneſs; 


and that the knowledge of the relations of 
A. can ever be * to o mankind ? 467167 


; Ads nay indes b leſs Kite! 
1 Han a ſmall degree of knowledge, be- 
0 ctzuſe this adds, to the evils of ignorance, ” 
_ theline vitable errors of a confined view of 05 
_ things on this Ef de the bounds of truth; 
| bat! a man of enlightened vndeeſtariding? 5 
appointed güardian of the laws, is the 
greateſt bleſſing that a ſovereign” can 
beſtow on a nati 
cuſtomed to behold. truth, and not to fcar 
itz unacquainted with the greateſt part f 
thoſe imaginary: and inſatiable neceſſities 
which: ſo often put virtue to the proof, 
and accuſtomed to contemplate mankind 
from the moſt elevated point of view, he 


conſſiders the nation as his family, and 


his fellow citizens as * 1 diſtance 
Fi OY | As betweeu 5 


4 * 


n. Such a man is ac. 


172 Angar on 
between the great and the vulgar: appears 


tao him the>leſs5//as the nee 
he has in vier . 10 10 RT 
bus Two ln bis 3; Ab 210i 30 ive 
THE philoſopher has. neceſſities. and; in- 
tereſts unknown to the vulgar, and tha 
chief of theſe is not to belie in public the 
principles he taught in obſcurity, and the 
habit of loving virtue for its own; ſake. 
A. few ſuch philoſophers would — — 
= happineſs of a nation; which, ho 
eyer, would be but of ſhort duration, 8 120 
lefs by good laws, the number were ſo ing 
creaſed, as to lefſen the probability of an 5 
improper choice. . | 
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of Magitrates, . 1 - — 


„ 0 vorn we h oy. a preventing 

A crimes is, to make the obſervance. of 
- the laws, and not their violation, the inte: 

reſt of the e 
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Aue greater the number ofo choſe v0 
tut the tribunal, the leſs is the 
danger of corruption; becauſe the attempt 


will be more difficult, and the power and 


demptation of each individual will be Pro- 


portionably leſs. If the ſovereign, by 
pomp and the auſterity of edicts, and by 
refuſing to hear the complaints of the 
oppreſſed, aecuſtom his ſubjects to reſpect 
the magiſtrates more than the laws, the 
magiſtrates will gain indeed, but it will 
be at the IO of PO. and 2 


: aue 


2, Rewards. 


crimes is, to reward virtue. Upon 


the difcovery of” uſeful truths, have in- 
cereaſed our knowledge, and multiplied 


411 5 


Wards, 


| V ET er Haha ab preventing 


- and ſabje& the laws of all nations are ſilent. 5 
F the rewards, propoſed by academies for 


god * is it not Probable, that re- 


* 


i Ant E SSA en MTD 


irs} Ailtrabüttd by the benefleeut Bhi 
6f a ſovereigt, wotild als" mialtipty bier 
tuous actibns. Phe cin of honöttr isitiees 
Hauſtible, and is abundantly fruitful af 


the hands of a” as” who diſtributes 1 
ny AE: 73 | 1 p +: 1957361 0 10 5801 
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of Education, Sh 


JINALLY, ts So cottath method « of 
preventing erimes is, to perfect the ffs 
tem of education. But this is an object too 
vaſt, and exceeds my plan; an object, if 
I may venture to declare it, which is 16 int 
= wand connected with the nature of 1 


2 


ren por usage Lg i emen. : 

d $3.0: 43 JE $1355 2817 f 
we GREAT man, N is perſecuted by 
dat world he hath enlightened,” and Us 
whom we are indebted for many iinp = 
tant. truths, hath 'moſt amply detailed the 
8 maxims In uſeful education, 1 5 
" „„ This 
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This chiefly, conſiſts in preſenting to, ie 
mind. a fmall.number. of ſelect objects; in 
ſubſtituting , the, originals for the copies, 
both of; phyſical, and moral phznomena;; 
in leading the pupil to virtue by the eafy 

road of ſentiment, and in withholding him 
from evil by the infallible power of APY 
ſary inconveniencies, rather than by com- 
mand, which only obtains a counterfeit and 
mentary obedience. 5 : 


80 11 A v. XIVI. II 


= 10 UL D. ode 


by Pardins.. 


DOI fd 
3 Holde SELF Wa n e 
A8 838 8 more mild, oy 
+ mency and. pardon. are leſs, neceſſary, 
Happy the nation in which they will be 
conſidered as dangerous! Clemency, which 
has often been domnes a ſufficient ſubſtitute 
for every other, virtue in ſovereigns, ſhould 
be exc1udge!s in a perfect legiſlation, where 
: are mild, and the proceedings 
in l caſes. regular and expeditious. 
925 * will ſeem n gruel to thoſe! wholivg 
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in countries, where, from the abſurdity d& 

che laws, and the ſeverity of puniſhments, 
pardons, and the clemency of the prince 
are neceflary. It is indeed one of the nobleft 
prerogatives of the throne, but, at the fame 
time, a tacit diſapprobation of the laws. 


5 Clemency i is a virtue which belongs to the 


1 legiflator, and not to the executor of the 
laws; a virtue which ought to ſhine in the 
code, and not in private judgment. To 


ſhew mankind, that crimes are ſometimes — 


| pardoned, and that puniſhment i is not the 
neceſſary conſequence, | is to houriſh the 
flattering hope of impunity, and is the 


cauſe of their conſidering every puniſhment = 


inflicted as an act of injuſtice and oppreſſion, 
The prince in pardoning, gives up the 
public ſecurity in favour of an individual, 
and, by his ill-judged benevolence; — 
claims a public ack of impunity. . 
then, the exeeutors of the laws be inex- . 
orable, but let the legiſlator be bon 
indulgent and humane. He'is a wiſe ar- ; 
chite&, who erects his edifice on the 


foundation of ſelf-love, and contrives; 


7 Wat the intereſt of the _ ſhall be the 
b | intereſt 


i vidnalzin particula 


100 1 gt | 

— to ſeparate the public good 
flom that of © individuals, and erect the 

image of public felicity on the baſis of fear 

ad diſtruſt; but ke a wiſe philoſopher, 

: dermit his brethren to enjoy, in 

5 quiet,th t ma portion of happineſs, which, 

A f en ſyſtem,” eſtabliſhed by the firſt 

„permits them to taſte on this earch, : 
ch 18 but a Ae in the univerſe, 5 


i 4-5 * 8 
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MALL ling is nn ON 
iP the perifon offended: chuſes to forgive che 5 
oftender..:. This may be an act of 8 4 
4 e ane -humanity,. but it is contrary to 
| the gogd | of the public. For, although a 
private citizen may diſpenſe with ſatisfaction ö 
for the injury he has received, he « cannot 5 
remove the neceſſity of example... The 
right gf puniſhing belongs mot to any indi- 
ular, but to ſociety in gene- 

5 ral, 0 or the ſovereign. He may renounce | 
hig own portion of this right, vt cannot 9 
Sie st omthersr: tit „ eee 
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I concLupe with this legion, thar 
| | the ſeverity of puniſhments ought to be in 
| Z proportion to the ſtate of the nation, 
| Among a people hardly yet emerged from 
| barbarity, they ſhould be moſt ſevere, as 5 
ſtrong impreſſions are required; but in pro- 
portion as the minds of men become ſoftend 
by their intercourſe i in ſociety, , the ſeverity 
8 puniſhments ſhould be diminiſhed, if it 
be intended, that the neceſſary relation 
= between the object and the 2 mould = 
be maintained.” ö 


FROM whic' 1 haye written reſults the 


: following general theorem, of conſidera. _ 
ple utility, though not conformable Tg - 


kultom, the common. legiſlator of nations. 


Dart 
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That a pun ſbment may not be an att of 
violence, of one, or of many againff a private 
member of ſociety, it ſbould be public, im- 
mediate and neceſſary ; the leaſt poſſible in the 
caſe given; proportioned ro the crime, and 


determined & the laws. 
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COMMENTARY 


'On the Boox of 


GRIM rs and PUNISHMENTS: 


the bac 65 this 0 Commentary, 


TAVING read; with infinite latisfacs 
tion, the little book on Crimes and 


5 Puniſliments, Which! in morality, as in me- 


 dicine, may be compared to one of choſe 

few remedies, capable of alleviatiüg our 
ſufferings; 3-1 flattered myſelf, that it would 
be a means of ſoftening the remains of 
barbariſm in the laws of many nations; 
I hoped for ſome reformation in mankind, 
When I was informed, that within a few 

miles of my abode, they had juſt hanged | 

& Bir! of eighteen, beautiful, well made, 
N 3. 1 accom= 


90 
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accompliſhed, . of, zh very a 
family. 


1 2 16444 20 * Nie 18. 21 
; _ 


FO: HE was cul pable of having ſuffered 
1 5 herſelf to be got with child, and alſo, of | 
having abandoned her infant. This un- 


fortunate girl, flying from her father? s 5 


houſe, is taken in labour, and without af- 
ſiſtance, is delivered of her burthen, by 
the ſide of a wood. Shame, which in the 
| ſex i is a powerful paſſion, gave her ſtrength 
to return home, and to conceal her ſitua- 
tion. She left her child expoſed; it is 
found the next morning ; - the mother is 
Aae, condemned, and executed. 11 
W 74 
Tux firſt Kaul x this pk victim, TOE. 
. ought, to have been concealed by the family, _ 
or rather claims the protection of the laws, 
i becauſe i it Was incumbent on her ſeducer to 
repair the injury he had done; becauſt 
weakneſs hath a right to indulgence 30 ber 
eauſe concealing her pregnancy may en- 
danger het life; becauſe declaring her con- 
Jition Gafrops her reputation, and becauſe i 
the 
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the difficulty of providing for her infant is 
great additional misfortune: | 


IIER ſecond fault i is more criminal. She 


ha 25 the fruit of her weakneſs „ and 
expoſes it to o periſh, 


Bur, 'becaiiſe a c! is kad: is it ab 3 
Tutely neceſſary to Kill the mother ? She did 
not kill the child. She flattered herſelf, 
kähat ſome paſſenger would have compaſſion | 
bn the innocefit babe. It is even Poſſible 
that ſhe might intend to returti and provide 
for it; a ſentiment ſo natural in the breaſt 
of a mother, that it ought to be preſumed: 
_ The Jaw, in the country of which I am . 


e ſpeaking, 1 is, indeed, poſitively againſt her. 


But is it not an unjuſt, inbuman and per- 
nicious law? Unjuſt, becauſe it makes no . 
diſtin ion between her who murders and 
| her who, abandons her infant; inbuman, 


* 


betauſe it puniſhes with death a too great 
Ueſire of concealing a weakneſs ; . pernigiaus,. | 
becauſe! it- deptives_ the ſtate ofa 4 frajtfal 
. in a country that wants inhabitants. N 


. 4 


Cui 


6 . 
6 
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* Cinntry: Bade nt yet eſtabliſhed; in 
that nation, houſes of reception for expoſed 
Infants. Where charity is wanting, the law 
is always eruel. It were much better to 
prevent, than to think onh 4 of puniſhing 
theſe frequent misfortunes. The proper 
object of juriſprudence is, to hinder the 


1 commiſſion of crimes, rather than condemn, 
to death a weak woman, When it is evident, 


chat her tranſgreſſion was unattended with 
malice, and that the hath already been ſe- 
0 2 ani by the ;Jangs « of her own. 


Insunk, as x as s poſſible, a ND to 


; tlioſe who ſhall be tempted te do. evil, 
; and Io will have leſs to On, Tet 


01 H A P. u. 
0 Punifoments, | 


a © HIS: misfortune, and — very kard | 


affected, prompted me to caſt my eyes on 
che e code of nations. The hu- 
%%%%%VFF0 ld 


- law, with which F was fo ſenſibly 5 


CRIMES and PUNISHMENTS. " 
e ber oP ther Eſſay on Crimes and 


| Puniſhments, had but too much cauſe to 


complain, that he latter frequently exceed = 
the former, and are ſometimes detrimental : 


to the ſtate * were intended to ſerve. 


TI osE Wenden punifiments; che ne 
flus ultra of the human mind endeavouring + 
to render death Horrible, ſeem rather the 


. inventions * . than of 188 


Tur Panini of the wheel was fp 5 
katrodberd in Germany, in the times of 
3 anarchy, when thoſe who uſurped the regal 
power, reſolved to-terrify, with unheard of 
he torments, thoſe who ſhould diſpute their 
authority. In England; 1 they ripped open 
the belly of a man gulley of High treaſon ; 
tore out his heart, daſhed it in his face, and 
then threw it into the fire. And wherein 
did this 47g treaſon frequently conſiſt? In 
having been, during a civil war, faithful to : 


an unfortunate king; or in having fpok 


| wy on the doubtful right of the conque= 
At length, their manners were ſoft- 
aa, they continue- to tear out the heart, | 


Lad 
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but not till after the death of the offender. 
The apparatus is dreadful; but the dandy is 
* if death can ever be * 2 


on the Punjimen 11 Heiter. 


by T HE denunciation mY FRO to ei = 
1 3-3 who, in certain dogmas, differed from 
the eſtabliſhed church, was peculiarly the 

ac of tyranny. No chriſtinn emperor, be- 


fore the tyrant Maximus, ever thought of 
condemning a man to puniſhment merely 


por points of controverſy. It is true, in- 
deed, that two Spaniſh biſhops purſued to 5 
death the Priſcilianiſts under Maximus; 
but it is alſo true, that this tyrant was 'wils | 
| ling to gratify the reigning party with the 


blood of heretics. + Barbarity and Juſtice 5 


were to him indifferent. | Jealous 'of Theo- : 

doſius, a Spaniard like himſelf, he ende? 
voured to deprive him of the empire of the 
Eaſt, as he had already obtained that of the 
Weſt. Theodoſius was hated for his cruel 
_ ties; but he had found: the means of gains 2 


ing 
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ing: 10 his party the heads of the church. 
Maximus was willing to diſplay the fatrie 
zeal, and ta attach the Spaniſh biſhops. to 
a his faction, He flattered both the old and 
the new religion; ; he was as treacherous as 
inhuman, As indeed were all thoſe who at. 


that time, either pretended to, or obtained 


1 empire. That vaſt part of the world Was 
then governed like Algiers at preſent. Em 
perors were created and dethroned by the 
military Power, and were often choſen from 
among nations that were reputed barbarous. 
Theęodoſius oppoſed to his competitor other 
barbarians. from Scythia. He filled the 


1 8 army with Goths, and ſurprized Alaric the 
. con ueror of Rome. In this horrible con- 


fuſſon, e each endeavoured to Arengthen his 

p by RT; means in his Power. 

Marinus having. i he Emperor 

Gratian, the colleague of Theodoſius, to 

my be aſſaſſinated at Lyons, meditated the FS 

ſtruction of Valentinian the ſecond, who, 
during his infancy, had been named fact | 
| ceflor to Gratian. He aſſembled "x reves 
a, powerful V. compoſed « of Gauls and 


Germans. 5 


* 
* 
* 
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Germ. He cauſed troops to be Ow 5 
in Spain, when two Spaniſh biſhops, Idacio 
and Ithacus, or Itacius, both men of credit, 
came and demanded of him the blood of 
Priſcilian and all his adherents, who were 

of opinion, that ſouls were emanations 
from God; that the Trinity did not contaii 

+ three hypoſtaſes; and moreover, they ear- 
_ ried their ſacrilege ſo far as to faſt on 8un- 
days. Maximus, half pagan and half 


christian, ſoon perceived the enormity of 
theſe crimes. The holy biſhops Idacio and 


Itacius, obtained leave to torture Priſeilian 
| and his Fccomplices before Tp: were put ö 


things migbt be 42 coobeliily 1 to 10 becker; 5 


And they returned bleſſing God, and num p 
| bering Maximus the defender of the faith; 
among the ſaints. But Maximus being 1 


afterwards defeated by Theodoſius, and 
aſſaſſinated at the feet of his r ig had - 
hot 1 good fortune to be canonized. 


Ar is proper to obſerve, that St. Mani; N 
i be of Tours, who was really a good 
1 ſolicited che pardon of Priſcilian, but 
fd being 
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be ing himſelf cad of hereſy by the bi- 
ſhops, he returned to Tours for fear of the 
Jorture a Treves. 

As to priſeilian, he had the conſolation, 
: alter he was hanged, of being honoured by 
his ſect, as a martyr. His feaſt was cele- 

| brated, and would be celebrated ſtill, * 


th ere were any Priſcilianiſts remaining, 


Tuts example made the entire church | 
: tremble ; but it was ſoon after imitated and 
b ſurpaſſed, Priſcilianiſts had been put to 
death by the ſword, the halter, and by la- 
pidation, A young lady of quality, ſulj- 
pected to have faſted on a Sunday, Was, at 


puniſhments appeared too mild; it was 
proved, that God required that heretics 


| ſhould be roaſted alive. The peremptory 


argument, in ſupport of this opinion, Was, 

that God punithes them in that manner in 

the next world, and that every Prince, or 
F his xepreſentative, even down to a petty 
8 conſtable, is the | image of God 1 in this dub». 
8 hu pat od wor Id. 


4 * 
* 4 . „ 2 


Ox 


Bourdeaux, only ſtoned to death. Theſe : 


eee 


do the preſent time, a ſpace of mee" 


by 


: na in „„ 4 nnn 
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Or this: principle it was; that all over” 


. Jy 


Europe, they bürnt witches and ſorcerets, 


who were manifeſtly under the empire of 


the devil; and alſo heterodox chriſtians, 
which were deemed W f more ere and 


N 


Fr is not certainly known, What! way thel 


c6rſdme of thoſe prieſts, who were burnt a 
Otleans in the preſence of king Robert and 
| his wife Conſtantia, f in the year 1022. "How h 
indeed ſhould it be known? there being; 
at that time, but a ſmall number of clerks : 
and monks that could write. All we cer- 4 
- tainly know is, that Robert and his wife 
feeaſted their eyes with this abominable 
ſpectacle. One of the ſectaries had been 
confefſor to her majeſty, who thought ſne 
could not better repair the misfortune of * 
having confeſſed to a heretic, than by ſeeing > 
Highs devoured by: the amis, N 


2 d iK 
awe 2 


Cos run decomes from that peri dd 
4 an 1 N 


leren l hundred: years! 'the church hath, lea we 


Vi 4 aden | 
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tinued to burn thoſe that are guilty, or ſup» 
poſed guilty of an error in n, 


0 I A . w. 
On the bah H 2 


1 T Gems neceſſary. to diſtinguiſh an 1 ” 
3 rely of opinion from faction. From the 
firſt ages of Chriſtianity opinions have been 
different. The Chriſtians of Alexandria 
were, in many points, of a different opi- 
nion from thoſe of Amtioch. The Achai- 
1 ans differed from the Aſiatics. A 
: diverſity of opinion exiſted from the be- 
ginning, and probably will continue for 


ever. Jeſus Chriſt, who could have uni- 


ted all the faithful in the ſame ſentiments, 2 
did it not; : and therefore we may conclude 
that it Was not his deſign; but that he 
choſe rather to exerciſe all his churches in 
acts of indulgence and charity, by per- 
mitting different ſyſtems, yet all agreeing 


5 to acknowledge him their lord. and maſter. 
Thefe ſeveral ſects, ſo long as they were 


folerated W the 3 or concealed 
from 


** = 
* 
3 


from their ſight, had it not in their; power 
to perſecute each other, being equally ſube 
ject to the Roman magiſtrates: they could 
only diſpute. If they were perſecuted, 
they equally claimed the privilege of na- 
ture: © Suffer us, they ſaid, to adore our 
Godin peace, and do not refuſe us the 
| liberty you grant to the Jews :“ Every 
ſect may now urge the ſame argument tio 
| their oppreſſors. They may ſay to thoſe; 
: who grant privileges to the Jews: Treat 
us as you treat the ſons of Jacob ʒ 1 
us, like them, pray to God according 40 
our conſcience. Our opinion will _ more 
injure your ſtate, than Judaiſm. to- 
llerate the enemies of Jeſus * 1 
rate us who adore him, and who differ 
- from you only in theological ſubtilties. Do | 
not deprive yourſelves of uſeful ſubjects; 
5 uſeful i in your manufactures, your marine, 
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* 2 


and the cultivation of your lands. Of 
| what importance is it, that their Creed 
be ſomewhat different from yours? You - 
want their labour, and * their * bo 
chiſm,” 5 


1 ; 


Face » 
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Fer. ox is quite a different thing. It 
always happens, that a perſecuted ſect de- 


generates into faction. The oppreſſed na- 
turally unite and animate each other; and 
are generally more induſtrious in ſtrength- 


ening their party, than their perſecutors in 
their extermination, They muſt either de- 
5 ſtroy or be deſtroyed. So it happened af- 
ter the perſecution excited in 304, by Ga- 
lerius, in the two laſt years of Diocleſian. 
The Chriſtians, having been favoured by 
that emperor during eighteen years, were 
become too numerous and too rich to oY 
exterminated. They joined Chlorus; they 
fought for his ſon Conſtantine, and a total 
revolution of the empire - was the conſe- 
e_ wy 


| SMALL events may be compared with 
great, when they are produced by the ſame 


ſpirit. Revolutions of a ſimilar kind hap- 


pened in Holland, in Scotland, and in 

- Switzerland. When Ferdinand and Iſa- 
8 bella rove the Jews out of Spain, where 
they were eſtabliſhed, not only before the 
reigning Tandy, but before the Moors, the 
75 0 + Gothe, 
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_. Goths, or even the Carthaginians; if the 

Jews had been as warlike as they. were 
rich, they might eaſily, in conjunction with 
the Arabs, have effected a ecken. 


Is thort, no ſe _ 8 the go- 
| vernment, unleſs excited by defpair. Map 
homed himſelf fucceeded only becauſe he 


Was driven from red, and a reward of- . 


fered for his head, cr as aka 
| Wouty you prevent a . ect _ over- 
turning the ſtate, imitate the preſent wiſe 
: conduct of England, of Germany, of Ha 
land; uſe toleration. The only methods, in 
policy, to be taken with a new ſect, are, 
to put to death the chief and all his adhe- - 
rents, men, women, and children, with- 
out ſparing one individual; or to tolerate 
them, when numerous. The firſt method 
is that of a monſter ; the ſecond, of a vile 5 
man. 


nN your biet to ck late by 


their intereſt. Let the Quaker and the 


Turk find their an in | living under 
yr 
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your laws. Religion is of God to man; 
ebe ann law is * * 80 to * 3 #1 


, 5 "BY: . , | 1 
1 * 1 * . * * « J 


0 A Ne. W. 
of Profanation. 2 80 


E WIS IX. king of Milte ho bt 


his virtues was numbered among the 
5 Gaints, made a law againſt blaſphemers! 
le condemned them to a new puniſh- 4 
ment; their tongues were pierced with a 
5 bot iron. It was a kind of retaliation; 
the ſinning member ſuffering the puniſu- 
ment. But it was ſomewhat difficult to 
determine, what was blaſphemy: Expreſ- 5 
| Hons frequently eſcape from a man in 4 
- paſſion, from joy, or even in converſation, 
which are merely expletives, ſuch as the 
.ſela and the vah of the Hebrews, the p 
and the edepdl of tlie Latins, as alſo per 
Deos immor tales, an expreſſion frequently 
uſed, without the leaſt intention of ſwears 
fog 1 the immortal Gods. 


Tur Words Which are l oaths and 2 


Haphemy, are commonly vague terms 
3 . 02 e that 
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1 may be variouſly interpreted. The 
law by which they are puniſhed, ſeems to 
be founded on that of the Jews, which 
ſays, Thou, ſhalt not tale the name of the £ 
Lord thy God in vain. The beſt commen- 


tators are of opinion, that this command 


ment relates to perjury; and there is the e 


more reaſon to believe them right, as the 
word ſhave, which is tranſlated in vam, 
properly ſignifies perjury. Now what ana- 
logy can there be between perjury, and 
Cabo de dies, Cadedis, S * Ve Te 5 
| _ a . &c.? e To ive 20 


-þ 1 Was cuſtomary with ah Jeven:; to IE 
forear by the life of God, as the Lord = 
liveth: the phraſe was common: ſo that it 
was hing in dhe name of God, that was | 
_ Forbidden. e 7 TEles Df 


Ne AE Auous Tus, i in 1 BY cotideniny- 
ed the nobility, who ſhould pronounce 5 
the words which are ſoftened in the 
terms Tetebleu, ventrebleu, corbleu, Jang- 1 
blew, to pay a fine, and the plebeians to 
1 drowned. The firſt part of this) law 
05 =. ſeems | 
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Kems puerile, the latter abominable. It 
Was an outrage to nature, to drown one 
man for a crime for which another paid 
a few pence of the money of thoſe times, 
80 that this law, like many other, remain- 
ed unexecuted, eſpecially when the king 
was excommunicated, and his kingdom 
| in nterdided by Pope: Celeſtine III. 


Sarxr Lewis, tranſported with 26d, 
ordered indiſcriminately, that whoſoever : 
mould pronounce theſe indecent words, 
ſhould have his tongue bored, or his up- 
per lip cut off. A citizen of Paris, hav- 
ing ſuffered this puniſhment, complained | 
to Pope Innocent IV. This Pontiff re- 
N monſtrated to the king that the puniſh- | 
ment was too great for the crime, which 
however had no effect upon his majeſty. 5 
Happy had it been for mankind, if the 
popes had never affected any other ſuperio- 
vs over kings. . | 


Tur Sandee of en XIV. Sn, 
7 Thoſe who ſhall be convicted of having 
from by, or blaſphemed the holy name of 
a5 1 3 Sad, 
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| God, of his moſt holy mother, or of his 
faints, ſhall, for the firſt offence, pay a 
fine; for the ſecond, third and fourth; 
à double, triple, and quadruple fine; for 
the fifth, ſhall be put in the ſtocks; for 

the ſixth, ſhall ſtand in the pillory, and = 
* bofe his upper lip; for the ſeventh Hall : 
have his tongue cut out.” wy, 5 


e law appears to ** humane and 


705 juſt, as it inflicts a cruel puniſhment only 
on a ſevenfold repetition, which can ef amps 


= be prefurned, 


_ 


Bur with kegard to more atrocious pro- 5 
fanations, which are called facritege, the 
criminal ordinance mentions only robbing | 
of churches; it takes no notice of public : 
impieties, perhaps becauſe they were not 

| ſuppoſed | to happen, or were too difficult 

to ſpecify. They are left therefore to the 
diſcretion of the judge; and yet nothing 
gught to be left to diſcretion. 5 | 


* . — * 
N 5 


4 


12 fuch betend caſes, t how i is 'the 345 
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of / the offender, the nature and degree of 
his. offence, and particularly the neceſſity 
of a public example. Pro qualitate per- 
ſonæ, guogue rei conditione & temporis & 
 atatis & ſexus, ve! clementius atuendum, 
If the law does not expreſly ſay that ſuch 
a crime ſhall be puniſhed with death, what 
judge ſhall think ' himſelf authorized to 
| pronounce | that ſentence? If the law be 
fllent; if nevertheleſs a puniſhment be 
required, the judge ought certainly, with- 
out heſitation, to decree the leaſt ſevere, 
” becauſe he is a man. 


| $AcRILEGIOUS profanations are never 
committed, except by young debauchees, 
Would you puniſh them as ſeverely as if 
they had murdered a brother? Their 
youth pleads in their favour. They are 
not ſuffered to diſpoſe of their poſſeſſions, 
= becauſe they are ſuppoſed to want maturity 
of ju: gment, ſufficient to foreſee the con- 
ſequences of an imprudent tranſaction. Is 
it not therefore natural to ſuppoſe, that = 
they are incapable of foreſecing che con- 
ſequences of their impiety? en et Lis 
E 4 Worrp 


v. * x IJ TY - 9 * , 4 
C 
A. 
* 9 
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| WouLD' you treat a wild young man, 
wi in his phrenzy, had profaned a ſa- 
cred image, without ſtealing it, with the 
ſame rigour that you puniſhed a Brinvil- 
liers, who poiſoned his father and his whole 
family? | 


TERRE is no law againſt the unhappy. 
19 yourd; and you are determined to make one b 


that ſhall condemn him to the ſevereſt pu- 1 


niſhment! He deſerved chaſtiſement; but 
did he deſerve ſuch excruciating torture, 5 
and the moſt horrible death? „ 


Bur he had offended God! "al, „ 
Br rievoully, Imitate God in your proceed- 5 
ings againſt him. If he be penitent, God 


forgives him. Impoſe a Penance, and let 
him be pardoned; 


_ NE Akri Minteſqutey hath ſaid: | 
It 1s our duty to honour the Deity, and 2 
not to revenge him. Let us weigh theſe 

words. They do not mean, that we ſhould 

neglect the maintenance of publick deco- f 

rum; F- 
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rum; but, as the judicious author of the 


preceding Eſſay obſerves, that it is abſurd 
for an inſect to pretend to revenge the ſu- 


preme Being. A village magiſtrate, or the 
magiſtrate of a city, 18 neither a Moſes nor 


a IO. 


CHAP. vi. 


o ; be In 2 of the Renan. in Matters 


Wu Religion. 


TX. HE amazing contraſt between the : 
Ty, Roman laws, and the barbarous in- 
ſtitutions by which they were ſucceeded, 
hath often been the ſubject of converſation 5 


255 dc the . part of mankind. 


Dorris the Roman ſenate held the | 
: ſarah God in as great veneration as we; 
and profeſſed as much eſteem for their ſe- 


| condary deities as we for our faints. Ab 
Jove principium was their common for- 


mule. Pliny 1 in his panegyric on the good 
Trajan atteſts, that the Romans never 


8 omitted to begin their diſcourſe, and af- 
fairs, by invoking the Deity, Cicero and 


ly 8 
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and. ee h 9 0 
Livy tells us the ſame thing. No people 
were more religious; but they were too 
wiſe, and too great, to deſcend to the pu- 
_ niſhment of idle language or philoſophick 
opinions: they were incapable of inflict- 
ing barbarous puniſhments on thoſe who, 
_ with. Cicero, himſelf an auger, bad no 
3 . faith in auguries; or on thoſe who, like 
= Cæſar, aſſerted in full ſenate, that the 8998 : 
Bon” do. not 5 men after death. 5 


; IT hack often been nn that the 
5 ſenate permitted the chorus in the Troad to 
7 ſing: There is nothing after death, and death 


ifelf is nothing. You aſk, what becomes „ 
the dead? 420 are where they were ere 48 
dere born,* 


Co 


w as ever profanation more flagrant 
than this? From Ennius to Auſonius 
all is profanation, notwithſtanding the 
reſpect for divine worſhip. Why were 

theſe things diſregarded by the ſenate? 
becauſe they did not, in any wiſe, affect 8 

the enen of the ſtate; kr, they 

diſturbed | 


* EE aki ſt, mors Gene ai, &c. SENECA, 5 
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diſturbed no inſtitution, nor religious ce- 
remony. The police of the Romans was 
nevertheleſs excellent; they were never- 


theleſs abſolute maſters of the beſt part of 
the world, till the reign of * che 5 


- ſecond. 


Ir Was à maxim of the Romans, Deo- 


rum offenſe, Dis cure, Offences againft 


the Gods concern the Gods only. The 
ſenate, by the wiſeſt inſtitution, being at 


the head of religion, were under no appre- 
henſions, that a convocation | of prieſts 4 
ſhould force them to revenge the prieſt- 
hood under a pretext of revenging hea- 

7 ven. They never ſaid, let us tear the im- 
. pious aſunder, leſt we ourſelves be deem- 
ed impious; let us ſhew the prieſthood, ; 

F by our cruelty, that we are no leis religious 5 


than eye 


Bur our religion is more hoty than that 
of the Romans, and conſequently impiety = 


is a greater crime. Granted, God will pu- 


niſh it. The part of man is, to puniſh | 
: that which | is criminal 1 in the publick diſor- 
der 
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der which the impiety hath 6ccaſtoried, 
But if in the act of impiety tlie delinquemt 
| hath not even ſtolen a handkerchief; if the 
ceremonies of religion have been in no 


wile. diſturbed, ſhall we, as I faid before, 


puniſh the impiety as we would puniſh ü 
17 parricide? The Marſhal d'Ancre had cau- 


ſed a white cock to be killed when the 
moon was at full: ought we therefore to 
: burn the Marſhal d Anere? 3 


10 Ey n i in  rebus, fant certi 3 dentque d I 


1 Nec 2 EIT doc 18 Ale, "I 


"© H A p. vll. 
0 On the Cri rime of Preaching . and 4 Anthoy. 


 CaLvinisr teacher; FEY in certaii 
2 provinces, preaches to his flock, if he 

be detected, is puniſhed with death; and 

tmoſe who have given him a ſupper, or a 
5 bel, are lent to the gallies for life. 


In ae countries, 1. a Jeſuit be : 
de preaching, he is hanged. Is it to 
8 — God chat chis Calviniſt and this Je- . 

| ſuit 5 


i 
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far, are put to death? Have both parties 
built upon the Rowe Evangelical law? 
be negle& to hear the church, let him be 
unto thee. as an heathen man and a publican. 
But the | Evangeliſt does not order that 
this heathen _ this W ſhould be 
25 e. i: 


11 


On Sond \ they: W on this alin in 
5 Fee : If among you a Prophet. 
ariſe; and that which he hath ſaid come to 
paſs; and he fageth. unto you, let us follow 125 
ö Arange Gods; and if thy brother, or thy ſon, 
: or thy Wy ife, or the friend of thy heart, ſa Jy. 
unto, thee, come, let us follow ſtrange Gods; 3 
let them be fraitways Killed, firike thou 
firſt, and all the people after thee. But neither 
this Jeſwt nor the Calviniſt ſaid unto you, 
come, let us s follow range Gods. 8 
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Tur A Dutpurg, the monk Je- 

; han Chauvin, named Calvin, the Spaniſh 

; phyſician Servetus, the Calabrian Genti- 
- be, all Says the „ne. n and 


* 7 3} 414 14 * 5 „„ rr i 
5 0 a . | | 
* | '. Cx xiii. | 


A COMMENTARY on 


lor E än to be burnt; and Dubourg' g 
friends cauſed preſident Minard to be'affaſ- 
ſinated; Jehan Calvin cauſed the phyſician 
Servetus to be roaſted; and had \ likewiſe | 
the conſolation to be a principal means of 


5 bringing the Calabrian Gentilis to the block; 


and the ſucceſſors of Jehan Calvin burnt | 
N Anthony. Was it reaſon, or N or 


1 Juſtice, that committed theſe murders: pi 


Tars hiſtory of Anthony i is one of the 

; moſt ſingular which the annals of phrenſy 

hath preſerved. I read the following ac- 
count in a very curious manuſeript; it is in 


f pr related by Jacob Spon. 


ANTHONY was born at teu! in Lorrain, 

of catholic parents, and he was educated 
by the Jeſuits at Pont-a-Mouſſon. The 

| preacher Feri engaged him in the protefs 
tant religion at Metz. Having returned to 


Nancy he was proſecuted as a heretick, 


and, had he not been ſaved by. a friend, 
would certainly have been hanged. He 
fled for refuge to Sedan, where, being 
taken for a papiſt, he — eſcape | 
aſſaſſination. Ds 


| 1 8 
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Sbrixg by what ſtrange fatality his life 
was not in ſafety/ either among papiſts or 


proteſtants, he went to Venice and turned 


1 » 


Jew. He was poſitively perſuaded, even 
to the laſt moments of his life, that the 
religion of the Jews was the only true re- 


ligion; for that if it was once true it muſt 


always, be fo. The Jews did not circum- 

ciſe him, for fear of offending the ſtate; : 
g but he was no leſs internally a Jew. He 

now went to Geneva, where,. concealing 


his faith, he became a preacher, was pre- 


ſident of the college, and finally what 3 Is 
called a miniſter. 


Tur perpetual combat z in . break be- 
| tween the religion of Calvin, which he 
was obliged to reach, and that of Moſes, 
which Was the only religion he believed: 
produced a long illneſs. He became me. 
lancholy, and at laſt quite mad, crying 


aloud that he was a Jew. The miniſters 


of the goſpel came to viſit him, and en- 

; deavoured to bring him to himſelf; but 

he anſwered, « that he adored none but 

700 "Hes God of Ifrael; that it was impoſ⸗ 
« fible : 
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- ſible for God to change; that God 
te could never have given a law, and in- ; 
ſeribed it with hisdwn hand, with an 
« intention that it ſhould be aboliſhed.” 


He ſpoke againſt Chriſtianity, and after= 


wards retracted all he had ſaid, and even 

wrote his confeſſio on of faith, to eſcape pus 
niſhment; but the unhappy perſuaſion of 

his heart would not permit him to ſign . 
The council of the city aſſembled the 

clergy, to conſult what was to be done 1 
with the unfortunate Anthony. The mi- 
nority of theſe clergy were of opinion, 
that they ſhould have compaſſion on him, 
and rather endeavour to cure his diſeaſe, 
than puniſh him. The majority deter- 
mined that he ſhould be burnt, and he 

was burnt. This tranſaction i is of the year 
1632 A hundred years of reaſon and 
virtue are ſearce ſufficient to N ſuch - 
a deed. es 


33 Spon. P · 500. | Guy | Vances. | 
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"CHAP. vm. 


be Hi my 7 Simon Morin. 105 = 


I X H E tragical end of Simon Morin, is 
_ not les horrible than that of poor 
: Anthony. * It was midſt the feaſting, Plea- 


1 ſures 10 gallantry of a brilliant court; it 
Was even in the times of the greateſt ge” 


| tiouſneſs, that this unfortunate madman 
was burnt at Paris, in the year 1663. 
Imagining that he had ſeen viſions, he 
carried his folly ſo far as to believe that he . 
was ſent from God, and that, he 988, in- 
: corporated with Jeſus Chriſt. 


I Tur ("TIE ES very wiſely, condemned | þ 
him to be confined in a mad-houſe, What 
: was very remarkable, there happened to 


5 be confined in the ſame mad - houſe 8 ” 


other fool, who called himſelf God the 
Father. Simon Morin was fo ſtruck with 
the folly of his companion that he acknow- 
ledged his own, and appeared, for a time, 
; 0 have recovered his ſenſes, He declared 
Pb his 
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his fepentance; and unfortunately For! him- 
{Mi K W F 7171 5 


Seuxgann ads he relapſed into his | 

3 AH er. nonſenſe, and began to dogmatize. 
Ilis unhappy deſtiny brought him acquain- 
© ted with St. Sorlin Deſmarets, who for 
” ſome . months was his friend, but who ; 

_ afterwards, from Jealouſy, | became. his 

or cruel CO OO 2 7 17.0 


| "oP fi Dale + was no 10 a viſſonary 
than Morin. His firſt follies indeed were 
innocent. He printed the Tragi-Co- 
medies of Erigone and Mirame with a 
tranſlation of the Pſalms; ; the Romance 
of Ariane and the Poem of Clovis, with 
the office of the holy Virgin turned into 
1 verſe,, FE He likewiſe publiſhed dithyrambic h 
poems, enriched with inveCtives againſt 
Homer and Virgil. From this kind of 
follies he proceeded to others of a more 
ſerious nature. He attacked Port Royal, 
and after confeſſing that he had perverted 
, ſome women to atheiſm, he commenced 
eee He rr that God had 
e, | given 
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given him, with his own hand, the key to 
the treaſure of the Apocalypſe, that with 


this key he would reform the whole world, 
a and that he ſhould command an army of 


an hundred and forty thouſand men — 
e nn i 


15 eee edu have been more rea- 
ſonable and more juſt, than to have con- 


| fined him in the fame place with Simon 


Morin: but can it be believed, that he 


found credit with the Jeſuit. Annat, the 


| kivg's confeſſor ? whom he perſuaded, that 


this poor Simon Morin would eſtabliſh a - 
ſect almoſt as dangerous as the Janſeniſts 


themſelves. In ſhort, carrying his infamy 


ſ far as to turn informer, he obtained an 
order to ſeize the perſon of his rival. Shall 
I tell it? Simon Morin was condemned to 


| be burnt. alive THEE TR 


dh ace | bim to the ſtake, there 


was found, in one of his ſtockings, a pa- 
per in which he begged forgiveneſs of God 
for all his errors. This ought to have 
: faved him; but no: the ſentence was con- 
5 ; * S firmed, 
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bemed, and be was e without 
n 
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. Ky "£5 < f (13 1800 i 8 af 
7 a 


Tal e 2 
, - 11815 


Sven FR are e to wake a wan 
Kai brll with horror. Vet, where is the 
country that hath not beheld ſuch ſhocking 
Mankind univerſally forget 
that they are brothers, and perſecute each | 
other even to death. Let us confole-ours 
ſelves with the hope, that ſuch _— 2 
tires are paſſed, 1 never more to return. 7 


. 93 | 8 | . 99 | 1 * ; 


—-& F - _ 7 N 2 


6 N the year 1748, in the ef- 4 
Wurtſburg, an old woman was con- 
victed of witchcraft and burnt. This was 
an extraordinary phenomenon in the pre⸗ 
ent century. But how incredible it ſeem IE 
that a people, who boaſted of their refor- 
mation, and of having trampled ſuperſtition 
under their feet, and who flattered them⸗-⸗ 
ſelves that * had brought their reaſon to. 
Fe perfection j . 
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per Lckion; is it not wonderful I ſay, that 
ſuch a people ſhould have believed in witch» 
craft; ſhould have burnt old women accu- 
fed of this crime, and that above a hundred 
pears after the pretended reformation of . 
ow EP 98 8 


HO ir ts year . a routtty woman, 
named Michelle Chaudron, of the little 


_ tertitory of Geneva, met the Devil in her 5 


way from the city. The Devil gave her a 
kiſs, received her homage, and imprinted 
on her upper lip, and on her right breaſt, 
the mark which he is wont to beſtow upon 
his favourites. This ſeal of the Devil i is a 
little ſign upon the ſkin, which renders it 
inſenſible, as we are aſſured by all the de- 

| monographical civilians of thoſe times: 1 


The Devil ordered Michelle Chandion 

to bewitch two young girls: She obeyed 
her maſter punctually. The parents of the 
two girls accuſing her of dealing with the 
Devil. The girls being confronted with £ 
the criminal, declared, that they felt a con- 

| bs * 1 tinual 


Lid ut. 


tinual Big in ſome parts of cleir bo 
dies, and that they were poſleſſed. Phy- . 
ſicians were called, at leaſt men that paſſed 
for Phyſicians in thoſe days. They viſited 
the girls. They fought for the ſeal of the 


Devil on the body of Michelle, which ſeal 


is called, in the verbal proceſs, the Satani- 


cal mark. Into one of theſe marks they 5 
| plunged a long needle, which was al- 


ready no ſmall torture. Blood iſſued from 1 
the wound, and Michelle teſtified by her 


cC.ries, that the part was not inſenſible. The 
judges not finding ſufficient proof that Mi- 


8 chelle Chaudron was a witch, ordered her 1 


to be tortured, which infallibly produced 
the proof they wanted. The poor wretch, 
overcome by torment, confeſſed, at laſt, a 
ay arti they defired. 1 b ares 


* 


e phyſicians bunt 0 again for the Sa- 


5 tanical mark, and found it in a little black | 


| ſpot on one of her thighs. Into this they 
plunged their needle. T he poor creature, 
exhauſted and almoſt expiring with the pain 
of the torture, Was inſenſible to the needle, 
and did not oy out. She was inſtantly 
„ con- 
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condemned to be burnt ; but the world be- 
ginning at this, time to be a little hre civi- 
1d ſhe was e frangled. 


050 this 3 every ibu in : Enrope 
4 relind(d. with ſuch judgments, and fire 
and faggot were univerſally employed 
— againſt witchcraft as well as hereſy. The 
Turks were reproached with having 
f amongſt them neither ſorcerers, witches, 
nor demoniacs; 3 and the want of the latter 
vas conſidered as an infallible proof of the : 
—_ of their Og. 1 - 
| LA zEALOVUS friend to the public welfare, 
by to humanity, and to true religion, in one 
| of his writings in favour of i innocence, in- 
forms 1 us, that there have been above a un- 
dred thouſand witches condemned to die by 
Chriſtian tribunals. If, to theſe lawful 
maſſacres, we add the much ſuperior num- 
ber of heretics ſacrificed, our part of the 
globe will appear one vaſt-ſcaffold covered 
with executioners and victims, and fin 
Es winged is Judges, yr and N 
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. T hath long une 12 0 1 5 2 
X man after he is hanged i is good for. no- 
Sing, and that puniſhments invented for 


44. 


good of ſociety, ought to be uſeful to 
 fociety, Iti 18 evident, that a ſcore of ſtout : 


uy ww 


robbers, condemned for life to ſome pub- 


8 ö 
414 4 2 | 9 


lick work, would ſerve the ſlate in their 
puniſhment, and that hanging them, i is a 
| benefit to nobody dut the exeeutioner. 
Thieves, in England, are ſeldom, . puniſhed 
with death, but are tranſported to the calg- 


m—_— + + „ we - 


nies. This is alſo Practiſed in Ruſſa, 


R 4 ©, . 


where not one eriminaF Was executed dur- | 


* 123 „ 
7 


ig. the Whole, reign of the autocratical 
Haden. _ Catherine II. who hath ſuc- 
ch. more genius, fol- 


44. { df we es 


Jows 25 example: vet crimes afe not mul 

 tiplied by this humanity; and f it generally 

" happens that the criminals ſent to Siberia, 

in time become honeſt 3 The ſame 5 
| * 
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is ; obſerved i in the Engliſh colonies. We 


are aſtoniſhed at the change, and yet no- 
thing can be more natural. The condemned 
are forced to continual labour for a liveli- 


"I — The opportunities of vice are want- 


i and W too much debauchery. | 


TAE Mön u never nden ech citizen 5 


to death, unleſs for crimes which concern- 


ed the ſafety of che ſtate. "Theſe our ma- 
| ters, our firſt legiſlators, were careful = -- 
che blood of their fellow citizens; but We 


ns... are _—_—— with 18 blood of ours. 


Tur WE IE hath been 1 4 ä 
A bated, whether a judge ought to have the 


power to puniſh with death, when the pu- 
niſhment is undetermined by the law? 


This queſtion. was ſolemnly agitated in the 
4 preſence. of the Jeers Henry VII, who 
2 ; decreed 


They marry and multiply. Oblige 

in to work, and you certainly make | 
them honeſt. It is well known, that atro- 
cious crimes are not committed in the 
| country, unleſs when there is too much ho- 

1 liday, and conſequently too much idleneſs, 
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decreed * that no Judge © held how k a 
Rt v 


THErs ; are fans criminal caſes which 
are either ſo new, ſo complicated, and fo 
unaccountable, as to have eſcaped the pro- 
viſion of the laws, and which therefore, il in 


| ſome countries, are left to the diſcretion of 1 5 
the judge. But for one caſe in which the 


| laws permit the death of a criminal whom 
they have not condemned, there are a thou- 


find wherein humanity ſhould fave whom ; 
the laws have condemned to 1 1 HL 


Tun d of juſtice is in our d. hadds, 


but we ought rather to blunt than to ſhar- 


pen its edge. It remains within its ſheath 
in the preſence of kings, to inform us that | 
it ought ſeldom to be drawn. : 


Turn have head Gin Judibes who were 
paſſionately fond of ſpilling human blood; 
ſuch was Jefferies in England, and ſuch in 
France was the man whom they called 
Coupe tete. Nature never intended ſuch : 
men for magiſtrates, but for executioners. N 
n „ Bodin de Nepali, lib. 3: c. 5. 


* 


* 
* 6 4 — 


CRIMES and PUNISHMBE NTS. 


c H x P. . 
01 Death 7 arrants. 


Mo: 87 5 wre e got to the end of the ad 
17 muſt we have recourſe to the laws of 
China, to learn how frugal we' ought to be 
of human blood! ? It is now more than four 
thouſand years that the tribunals of that 5 
empire have exiſted; and it is alſo more 

than four thouſand years that the meaneſt 

ſubject, at the extremity. of the Empire, 
hath not been executed, without firſt tranſ- 
mitting his caſe to the Emperor, who cauſes 
it to be thrice examined by one of his 
tribunals; after which he ſigns the death- 
| warrant, alters the ſentence, or intirely N 


4 acquits. 


Bur it is unneceſſary to travel 10 far for 
examples of this nature; Europe will abun- 

aanuy ſupply us. In England, no crimi- 

nal is put to death, whoſe death-warrant is 

not ſigned by the king. It is alſo practiſed 
in Germany and in moſt parts of the north. 
Such likewiſe was formerly the cuſtom in 
1 France, 
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France, and ſuch it ought to be in all Pon 
- liſhed nations. A ſentence, at a diſtance 
from the throne, may be dictated by cabal, 


prejudice or ignorance. Such little intri- 


gues are unknown to monarchs, who are 
continually ſurrounded by great objects. 
The members of the ſupreme council are 
more enlightened, leſs liable to prejudice, 
and better qualified than a provincial judge, 
to determine whether the ſtate require ſe 
vere puniſhments. In ſhort, when infe- 
_ rior. courts have judged according to the 5 
letter of the law, which poſſibly may be 
rigorous, the council mitigates the ſenterice 7 
according to the true ſpirit of all laws, 
v Which teaches, never to ſacrifice a man, but 
in evident necefity. ee 


cn AP. _ 
02 Torture. 


Al. L ankkind Fre hal to 0 at . 
tempts of violence or perfidy, deteſt 
tlie crimes of which they may poſſibly be 
ö the \ victims: all deſire that the principal' | 
Ee: 5 offender 


CRIMES and PUNISHMENTS, xli 


offender and his accomplices may be pu- 
niſhed; nevertheleſs, there is a natural 
compaſſion in the human heart, which 
makes all men deteſt the cruelty of tortur- 
ing the accuſer in order to extort confeſſion; 
The law has not condemned them, and yet, 
though uncertain of their crime, you inflict 
a puniſhment more horrible than that which 
they are to ſuffer when their guilt is con- 
firmed, * Poſſibly thou mayſt be innocent; 
but I will torture thee that I may be ſatiſ· 
. heed; not that I intend to make thee any 
4 recompence for the thouſand deaths which 
„I have made thee ſuffer, in lieu of that 
„ which is preparing for thee.” Who 
does not ſhudder at the idea? St. Auguſtin. : 
oppoſed ſuch cruelty, The Romans tortu- 
reed their flaves only; and Quintilian, re- 


collecting that they were men, reproved the 
Romans for ſuch want of humanity. 


41 there were but . tion in the world 

which had aboliſhed the uſe of torture; 3 
in that nation crimes were no more fre- 

quent than in others; and if that nation; 

a be more enlightened ang 1 more gaudi 5 
ſinee 


xl TAS COMMENT 4 RY40n  - 


ſince the abolition, its example ſurely were 
ſufficient for the reſt of the world. Eng- 
land alone might inſtruct all other nations 
in this particular ; but England is not the 
only nation. Torture hath been aboliſhed 
in other countries, and with ſucceſs; the 
queſtion therefore is decided. Shall not a 


people, who pique themſelves on their po- 


liteneſs, pride themſelves alſo on their hu- 


manity ? Shall they obſtinately perſiſt "2 


_ their inhumanity, merely becauſe it is an 


ancient cuſtom? Reſerve at leaſt ſuch Cru- 


elty for the puniſhment of thoſe hardened | 


| wretches, who ſhall have aſſaſſinated the 

father of a family, or the father of his coun 5 
try; but that a young perſon, who com- | 

mits a fault which leaves no traces behind "IC 


it, ſhould ſuffer equally with a parricide 1 I 


E 8 not this an uſeleſs piece of barbarity? ili 


1 AM 1 of having: FP any thin ” 

on this ſubject, after what hath been al- 
ready ſaid by the author of the Eſſay on 
Crimes and Puniſhments. 1 ought to have 

. been f latisfied with hing, that mankind 


may 


cRMES and PUNISHMENTS. ii 


may read with attention the work of an 
* to e 1 


© H AP, XII. 
& certain n my Trims 


T's it te that there auen exiſted 
a ſupreme tribunal more horrible than 


as Inquiſition, and that this tribunal was 
| eſtabliſhed by Charlemagne? It was the 

judgment of Weſtphalia, otherwiſe called 

the Vhemic Court. The ſeverity, or rather 


cruelty of this Court, went ſo far as to pu- 


niſh with death, every Saxon who broke 

his faſt during Lent. The ſame law Was Z 
alſo eſtabliſhed in F ranche-campte, in the 
beginning of the ſeventeenth century. In 
8 archives of a little place called St. 

: Claude, ſituated in a remote corner of the 
moſt mountainous part of the county of 
Burgundy, are preſerved the particulars of 
the ſentence and verbal proceſs of execution 


ofa poor gentleman named Claude Guillon, 


Who was beheaded on the 28th of July N 
1629. Being reduced to the utmoſt po- 


verty, 
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verty, and urged by the moſt inavherable 
hunger, he eat, on a fiſh day, a morſe} of 
horſefleſh, which had been killed in a 
neighbouring field. This was his crime. 
He was found guilty of facrilege, Had he 
been a rich man, and had ſpent two hun- 
dred crowns in a ſupper of fea fiſh, ſuffer- 


have been conſidered as a perſon fulfilling 
every duty. The following i is a copy of 
his ſentence. Having ſeen all the papers 


el the proceſs, and heard the opinions == 


of the Doctors learned in the law, we” 
_ & dedare the faid Claude Guillon to be 
« truly attainted and convicted of having 


„ taken away a part of the fleſh of a horſe, 


« Filled in the meadow of that town; of 
_—_ having cauſed the ſaid fleſh to be dreffed, ; 


* and of eating the fame on Saturday the 5 


6. N n, Lee. 


What infamous Doctors ms theſe have 
been, who gave their opinions on this occa- 


ing the poor to die of hunger, he woe 


fion ? Was it among the Topinambous, 


theſe | 


or among the Hottentots, that 


hos. ond The * 


ic Court . 


wks ud Sieve, 
8 vs: yet more horrible. Delegates from 


this court Were ſectetly ſpread over all ; 


| Germany, - taking informations unknown 
to the abcufetl, Who were Condemned 
without being hrafd; ant frequently, in 
want of an executioner, the Joungelt 


of —_ 


IL 


Wa mall e „ in 


manity? There were ſome 1 that ied 


ah fo Feſigeatice, "EY 
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ber 


judge performed the office himſelf *, * 
was requiſite, in order to be ſafe from the 
þ aſlaffinatien of this Court; to procure 
letters of Exemption from the emperor; 
aid Even rr were ſometimes . ineffectual! 
Tunis Ohamber of affaſſins was not eitixely 
aboliſhed till che reign of Maximifian I. 
If ought to have bech drſſolved iti the blood = 
of Hs mefbers. The Vefietian Couticil of 
: Ten was, in compariſon with this, a court 
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made in compliance with preſent nec . 
whether it be to give ſtability to 1 2 2 
vernment, or to prevent misfortune. For 


my may receive intelligence from the 
kabitants of the city, vou ſhut! "the » co 
and 10 anf ond i Paß ch 
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01 LI. ren Wee t thoſe Huch 1 nature 91 


dictates in all ages, to all men, for the 


es 


tenance of that juſtice which ſlie (aß, 


What they will of her) hath implanted in 
our hearts. Theft, violence, homicide, 
ingratitude to beneficent parents, pehurß 2 
againft innocence, conſpiracies againſt one's 

country, are crimes that are univerſally 
and juſtly _— thay with more er 
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On, fearful of a new ſe& of people, 
who publickly diſclainy. all obedience. to 
their ſovereign, and ſecretly - conſult of 
means to. diveſt: themſelves: of that obedi⸗ ; 
ence; who preach, that all men are equal, 
and that obedience is due to God alone; 
Who, accuſing the reigning ſect of ſuper- 
"Qt g. mean to deſtroy that which is con- 
Land by. the ſtate; you denounce death 
8 againſt th hoſe who, in publickly dogmati- 
zigg in, favour of: this ſect, mY; {Inns 
e people t to reyolt. ee of; e 


2 310 A411 >; 2 Fw, 22 BEL 24 


: ORs. two 1 princes Enten . 
8 a crown: the ſtrongeſt gains the prize, and 
5 puniſhes with death the partizans of the 
weaker. The judges become the inſtru- 
ments of vengeance of the new eee 
and che ſupports of tus authority. 
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1 re N che third, the 3 
of his two, nephews, was. acknowledged. 
kiog ,of Fa land, the z jury found Sir Wil- 
hap. Collinburn guilty of . having written 
tA, friend, of the. Duke of Richmond, 


who: was at that time raiſing. an amy, and 
cc 
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vin N DOM WEN FART on 


who-uftarvards reigned by the name of 
Hey VII; v They Found d riditulous 
5 ines bt. Bir Willizn's writing, which were 


fficient”" to condemn im to a horrible 


death. "Uiftory abounds with duch eam 
eee eee 


s L ; 


4 


Tirk rigitt er bild is ab 4 La d- 


dbpted by nations. For example, your 
enemy has hanged one of your brave cap- 
tains, för having defended an old ruined 
caſtle againſt a whole army. One of bis | 
captains falls into your hands; he 18 a 
Ny worthy man, and you eſteem r 
: theleſs you hang him by way of reprifal. 
You, ſay it is the law: that is to ſay, be- 5 
cauſe your enemy. has been guilty of an 
enormous Sing: 2 muſt be e of 
"x another 75 


Turek political en . exiſt 15 
But for a time; they are temporary, be⸗ 
cauſe they are not founded in truth. 


5 They reſemble the necefſity Which, in caſes: 
of extreme famine, obli ges people to eat 
each other: they ceaſe to eat men as won | 


45 bread 3 is to be had.” 
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Off 10 Crime of High mee 5 5 
= Oates, « a en | FE Death of Aug. 
een, 210 H fai Doss 57255 


65% 187 B 23 so sic noqu 2: err 
TTF1O0H" Trat is an faite" on 


e ted 3 Samt the - *Fecurity of tHe 
ame; _ of kbe king its repré- 
Tentative, It is conſidertd as' parrieic, Ip 
Und is . not to be extended Tt 
offences hie malogy to that crime. 
Iadeakinge k Wat Treaſon to" commit a 
chere in any heſiſe belonging to the Rate, 
or even to ſpeak ſeditious words, you leſſefi 
the horror which _" crime of high treaſon : 
: NR . ors 97775} 
dirt our 1144266 IM ariaibs] Wege Boule 55 

be nothing arbitrary. If a theft from, or 
imprecation againſt, E farher be conſidered 
as parricide, 'you' break the bond of filial 
piety; the ſon will then regard his parent 
as 4 terrible monſter. Every n 
in a law tends t to its deſtract C 


5 g dy N W 45 4 4 31 
Q 3 
| # 


1 Acura I %o 


IN commor on eres, the'laws ef Englund 
| a6 favourable to/ the acciiſed; © biit in caſes 
of high treaſon,” they are againiſt Kim. = 
The Jeſuit Titus Oates, being legally in- 
terrogated in the Houſe of Commqns, and 
having, upon his oath, declared that he 
had related the e truth, yet afterwards 
accuſed the ſeeretary of the Duke of York, 
and ſeveral others of high treaſon, and 
25 information was. admitted. He, like: 
2 iſe r BE _ Gay . 1 


inegalities, and comrtieions, 6 the re 
e N e e ee ti 
. 2714810 11 90 * lay 
Tur Il Titus © Oates exit aothed rite 
aig: depoſed, that fifty Jeſuits had con- 
ſpired to aſſaſſinate Charles II. and chat 
they had ſeen commiſſions, ſigned by fa 
ther Oliva, general of the Jeſuits,” for the 
officers that were to command an army of 
rebels. This evidence was ſufficient to 
authorize the tearing out the hearts of ſe- 
| . People, and. "NYE ens in thei 
We OR les. 
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faces But, ſeriouſly, can two witneſſes be 
thought ſufficient- to convict a man whom 
they have a mind to deſtroy? At leaſt one 
would imagine they ought not to be noto= 
tions villains; neither ought that, which 
they depe e, to 5 ene 5 7 705 


A {4 us o ſuppoſe that two of this WT! up- 


_ripht magiſtrates in the kingdom were to 
aeulſe”: a man of having conſpired with the 


Müfti, to circumciſe the whole Council 
of Stake! the” Parliament, the Archbiſop; 
and the Zorbonne; in vain theſe two ma- 

— Liſtrates might {wear, that they had ſeen 
the letters of the Mufti: it would natu- 

5 rally be ſuppoſed- that they were wrong 

in their heads. It was equally ridiculous 

to imagine, that the general of the J eſuits 
ſhould raiſe an army in England, as that 

the 06 intended to circumciſe the court 
of, France. But unhappily, Titus Oates 
Was belieyed; that there mi ight remain 
no ſpecies of atrocious folly, which hath 
5 net entered into the heart of man. 5 
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28 guilty, of conſpiracy: thoſs dhe are pris 

W to it, and do not inform. They. ſup⸗ 
Eo pole the informer as: infamous as the cn 
: ſpirator , 18 culpable. In France, if e any. 

one be privy to a conſpiracy and does not 
reveal it, he is puniſhed with death, Lewis 


RI. againſt whom conſpiracies were fre⸗ 
quent, made this law; a law, which a 


Lewis XII. or a Henry IV. could never 


have imagined. It not only obliges an ho- 
neſt man to divulge. a crime which, by bis 
reſolution and advice, he might poſſibly pre- 
vent; but it renders him liable to be pu- 
niſhed as a calumniator, it being eaſy for 


the accuſed to manage their n e 


Waere ud deen. 
Tuts Was e exatly the 3 _ 4 abi - 


| reſpectable Auguſtin de Thou, counſellor : | 


of ſtate, and ſon of the only good W 
rian of which France can boaſt; equal to 
Guicciardini in point of abilities, andy Peta 
: baps ſuperior 1 in point of neee | 


Tur 8 containers was. aa 557 a | 


& Michele. rather than againſt Lewis 
1 XIII. 5 


pc Waere ad two a children 1 in the cradle, 


CRIMES and PUNISHMENTS. li 
XIII. The deſign was not to betray France 
an enemy; for the king's brother, who 
was the principal author of the plot, could 
never intend to betray a kingdom to which 
he wag the preſumptive, heir, there being 
only between him and the crown, a dying | 


— 


18 oF B 


: D nb x was 1 — in the ght 
of God, nor man. One of the agents of 
| the king 's brother, of the Duke of Bouillon. 


ſoyereign prince of Sedan, and of the grand | 


Equerry..d*Effiat,,St., Mars, had . communis 
cated their intention to de Thou, Who im- 
mediately went to St, Mars, and endea- 
voured to diſſuade him from the enterprize. 
If he had informed againſt him, he had no, 


Proof, and mult. rearing have fallen a 
facrifice to the reſentment of the preſump- 


tie heir, of a ſovereign prince, of the 


king's favourite, and to public execratipn, . 
In ſhort, he would have been. puniſhed as 
A malignant Salter. 118 N 


ur 8 F was e 
of this. in 1 de Thou with the 
E grand 


grand Equerry; when de Thou aſked Ave 
latter the following queſtion. “ Do'ifyott. 
not remember, Sir, that there never paſſed = 
4 day, in which I did not endeavour to 
diſſuade you from the attempt , St. Mars 
acknowledged it to be true. 80 that de 

Thou deſerved a recompence, rather than 
death, from a tribunal of Equity. He cer- 


tainly deſerved to have been ſaved by car- 5 


dinal Richelieu; ; but humanity Was not 
nie vittue. 1 "There is in his cale merh 
the ſentence of this: met, we ready 
* for having had knowledge and partici- 
_ ON the aid conſpiracy.” It does not 

jay, for n ing revealed. So that his 
ne was, his having been informed of 4 
crime; and he was r er for baying 5 


4 ”» — a F 4 iy 
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AL that we can foy in e er LE 
this ſeverity, is that it was not the act of 
| Juſtice herſelf, but of 4 delegated power, | 
The lerter of the law was p ſitive; but 1 | 
appeal not only to the Kt Y but 0 af : 
- mankind, whether the '/þi#iF\ of the WW 
WES os ff 


9 Ts 


5 37 
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CRIMES and PUNT SHMENTS, lv 


wh not perverted 2 lt is a melancholy ab- 

durdiys. that a ſmall number of people 

thout condemn. as criminal, a man judged | 
Inn by a OT nn and yorthy 
heir eſteem * ö e e ee 


* 1 
AN T » "Fi gb | SEE e 
_— » 3 Het. i* 194 K 


I y o. relgins Conf oY * TA 8 
A AURIGNY-and Balthazar C Gerard, ww 5 
aſſaſſinated William I. prince of Orange; 
Clement; the Dominican, Chatel, Ravaillac, 
and all the other parricides of thoſe times; 
went to confeſſion before they committed 

their crimes; Fanaticiſm, in that deplora- 

ble age) was carried to fuch exceſs, that 
confeſſion was an additional engagement to 
the perpetration of villainy; an engagement 
deemed _— becauſe confeſſion is a ſa- | 


ae. # 


4 24 
* 6 — 


12 ET: himſelf 8 that W non 
ente facings aggredi_ſuſtinuit guum exfiatam 
necit animam apud Dominicanum eren 


_ 


5 "I; * If 4 6 lb. ; 
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_ -{:lFiappeats:im the: in! 0 Ba- 
Vaillae, that coming from the Fellantt, 
pod, going towards the Jeſuits, college, de 
addrefſed himſelf to the Jeſuit d'Aubigny; 
that after talking to him of ſtveral appari - 


tions which he had ſeen, he ſhewed him a 


knife, on the blade af whigh,yras engr aved 


a heart and a croſs; ; and that he ſaid, this 


= heart gn Het .thas thes the. heart. F the King 
i ſhould be induced to make war againſt the Hu- | 


 @hengts.., If chia HlAubigny Had infortng 
the king ef theſę words, and deſeribed the 
Mau, the eee 
. 11 7/1963 30 21117 10.0 wal 


: 9875 42 5 LANKA 101992 1100 4 3967 


O che al of * . — 


8 . x 


of — . — Yhar"1ahl 
Jeſuits ſhould be obliged to * che . 
Following articles, 25 


a. . 2 17 
— [ "uf 715 4 1 FRED jb 1 
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5 — Ty 4 $34 % 13. ef * bt: MK ata 


3 Tran the council is- are. to, o/the - 
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III. Tk the Pop Gier; ache "the 
King of any of his — excbmfhift- 
Gitiön?; $0301: 31191: 37 3 87177 IOO HF RN! 


3 "+. 4(i b ; Li! i 145 = t hog © eſtOL ELL 3 0 


i III. (OR the Fockfialiics, are, like 
eben peoples entirely lune to the king 


Gre . ed 48227 
TV, THAT, a. pric _ o. by ants ion, c 
is bed ot a conſpiracy againſt the king 8 
or the * ſhould reveal it to the magil- 


trates,, . 


1 „ 8 5 2 : 
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Oxthes220, the Firmen publiſhed 
an arrrt, forbidding the Jefuits to 0. inſtt tic 
youth, until they had ſigned thoſe four ar- 

_ ticles. But che court of Rome was at” dat 

14 ime ſo powerful, and that of Fravgd 40 
reak, that he's arret was 6 Cifrogarticd,"" 


IE RTE { SR} hae) n 
Rome, Which: would. not fuffer confeſſions | 
to be revealed when the; Hfe of a ſovereign 
Was concerned, obliged: the coniegil 
inform the Inquiſition, in caſe any female 
ſhouldacauſe another: prieſt of having ſedu- 
ceed or ee to ſeduer her. Paul NV, 
Pius oy! Clement VII, and Gregory. XV. 
| ordered Y 


2 ——— 
- 
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iii Do, A COM MENTAR * on 92 
orderedithis revelation... It was a-dangerous 


It was as converting a ſacrament into a regiſtey- 5 
af accuſations and ſacrilege; for by the 
antient canons, and particularly by the La- 
teran council, under Innocent III. every 
confeſſor who reveals confeſſion, of hatſo- 
ever nature it may be, ſhall ip interdidted = 
and TITER for life. 100 


2 i * a . 


je ny We . * different . ig 
dhe ſixteenth and ſeventeenth centuries, or- — 
dering the revelation of a ſin of impurity, 


and forbidding it in caſes of parricide. A 


man confeſſes, or ſuppoſes, in her confeſ- 


ſion toa Carmelite, that a Cordelier attempted 
to ſeduce her; the Carmelite muſt impeach 
the Cordelier. A fanatical aſſaſſin believing - 
thas he'ſhall ſerve God by killing his prince, 


ults his confeſſor on this caſe: of conſci- 
ence; the confeſſor is guilty of . x 
he {ave the life of his an A 


1 7 © N 
* A 140 „. 
N 1 3s . | * 1 


T8 \boodibbe) Andy is one of the 
2 uv of the continual op- 
un whict bath ſubfiſted fot 10 many 


CRIMES: and PUNISHMENTS. "At 


ages, hetaweens he Eceleſiaſſical Al Civil 5 
Lawiin Mankind have in a thouſand;inftan+ 
cesjbeen ſuſpended between the crimes of 

ſaatilege and high treaſon, and the diſtinc- 
tions of right and wrong have been buried in 

eee — en are not _ 
bs JI 131615 
e 5 ans hath 1 n 
rized 1 in all times and in all nations. The 
a ntients accuſed themſelves in the myſteries 
85 of Orpheus, of Iſis, of Ceres, of Sams- 
thrace. The Jews confeſſed their ſins on 
the day of ſolemn expiation, and ſtill con- 
tinue the ſame practice. Each penitent 
chuſes his confeſſor, who becomes his peni- 
tent in turn, and each receives from his 
companion chirty-nine laſhes whilſt he is 
repeating, three times, the formule of con- 
feſſion, Which conſiſts only in thirteen words, 
* 22 nnen muſt be nen 


2» 21 3 % 0 9 N 


5 N ONE of cheſs confulioas 1 were particu- 
lara; and e conſequently: could never fer ve for 

a-pretenee to thaſe ſecret oonſultations, un 
deri the (hadow'ot which fanatical. penitents.. 
29 — Un nk 


3 


9 98 — —— 
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_ think te ſin With impunity; CY pernielous 
pftuctice by which 2 falutaty inſtitution is 
corrupted. Confeſſion, whieh was intefided 
as a curb to iniquity, hath frequently it 
times of confuſion and ſeduction, wether 
an incentive to wickedneſs. Probably it 
was for this reaſon, that ſo many Chriſtian 
ſtates have aboliſhed a holy inſtitution, 

which ene to be : as Miao uſeful. 


t 


„ 


0 11 A P. xvi. 5 


27 . e, 


= | 7 11 Ee crime . coining falle eh s | 
deemed high treaſon: in the fecond 


i and juſtly. To rob all the peo⸗ 


Pe is to be a traitor to the ſtate. But it 


is aſked, whether a merchant, who im- 
Ports ingots of gold from America, and 
1 converts them into good moneys 
be guilty of high treaſon, and merit death ? 
which is the puniſhment annexed to this 
crime in almoſt all countries. Neverthes 

Leſs h he has robbed 3 „ on the con. 


7 7 


r 15 irarys 
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trary, he has done ſervice to tlie ſtate by 
increaſing the currency. But he hath de- 
frauded the king of the ſmall profit upon 
the coin. He hath indeed coined good 
money; but he hath led others into the 
temptation of coining bad. Yet death is a 


ſevere puniſhment. I knew a lawyer who. 


was of opinion, chat ſuch a criminal ſhould 


| be condemned, as a uſeful hand, to work. 


| in the OY mint, with! irons to his legs. 


o dane T TY 


1 N countries e a 4rfting dome 
theft, or breach of truſt, is puniſhed 
with death, is not the diſproportioned pu- 
niſhment dangerous to ſociety ? ? Is it not 
even an encouragement to larceny ? If in 
' this caſe a maſter proſecutes his ſervant, 
and the unhappy wretch ſuffer death, the 
whole neighbourhood holds the maſter in 
abhorrence : they. perceive that the law is 


contrary to nature, and My that i = 
7 1s. a bad law. * 


„ A/60HHEwTRAT Os + 


think-to ſin witlr impunity; & Pethiefous 
a practice,” by which a falutary inſtitution is 
corrupted. Confeſſion, Whiek was intended 
as a curb to iniquity, hath frequently it 
times of confuſion and ſeduction, become 
an incentive to wickedneſs. Probably it 
was for this reaſon, that ſo many Chriſtian 
ſtates have aboliſhed a holy inftitution, 
: which en to be as ene as uſeful. = 


TEE 73 0.108 * 


155 CHAP. Il. 
r Wee Ming. | 


£ \HE © crime of coining falſe, Auney * 
deemed high treaſon in the ſecond 
degree, and juſtly. To rob all the peo 
ple is to be a traitor to the ſtate. But it 
is aſked, whether a merchant, who im- 
ports ingots of gold from America, and 
privately converts them into good money, 
be guilty of high treaſon, and merit death? 
which is the puniſhment annexed. to this 
crime, in almoſt all countries. Neverthe- 
et he has robbed. n. on the con- 


a ä . trary, 


eniltes 1 PUNISHMENTS. Ixz 


trary, he has done ſervice to tlie ſtate by 
increaſing the currency. But he hath de- 
frauded the ing of the ſmall profit upon, 


the coin. He hath. indeed coined good 
money; but he bath led others into the. 


8 of coining bad. Let death is a 


ſevere puniſhment, I knew a lawyer ho 
was of opinion, that ſuch a criminal ſhould 
be condemned, as a uſeful hand, to work 


> the TOO mint, vith i irons to his legs. 


0 nge , 


I JP < countries ie a trifling domeltie . 


theft, or breach of truſt, is puniſhed 


with death, is not che diſproportioned pu- 
niſhment dangerous to ſociety? Is it not 
even an encouragement to larceny? W-id 
this caſe a maſter proſecutes his ſervant, 


and the unhappy wretch ſuffer death, the 


| Whole neighbourhood holds the maſter in 
abhorrence: they perceive that the law is 
contrary to nature, and conſequently that it 


s a bad law. 2 Ed 
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„ kit A COMMENTARY, on 


Wg is the reſult? Maſters, to avc 
 opprobrium, content. thenſelves with . diſ- 
charging the thief, who afterwards icals 
from another, and gradually becomes fa- 
miliar with diſhoneſty.” The puniſhment . 
| being the ſame for a ſmall theft as for a 
greater, he will naturally ſteak as much as 
he can, and at laſt will not en turn 
— to — ene 4 wy” 


K k 
| & 


Rn on bree the 1 be 
proportioned to the crime; if thoſe. WhO 
are guilty of a · breach of truſt be condemn- 
ed to labour for the public, the maſter will 
not heſitate to bring the · offender to ben 


344 


1 and the crime will be leſs frequent: ſo true 
it is, that rigorous laws are often produc- 
 uve of crimes. r 
1 © HAP. XIX. 
: On Sui 77/0 2 
) HE celebrated Du v erger de lau- 


>. anne, Abbe de St. Oyran, one of che 
| founders of Port . in the year 1608, 
1 8 WI ote 


kninks and rbntstötgwrs. Mit 


wrote 2 treatiſe on ſuicide, which is uw 
bone of the ſarceſt books | in Europe. uk 


«By The Derulogue, ! * fan that aa, x 
1 forbids us to commit murder ; ; in which 
precept, ſelf- murder ſeems ng leſs to be un- 
uerſtood, than the murder of another: : if, 
therefore, there be caſes in which it is laws 
ful to kill another, there may be caſes alſo 
wherein ſuicide may be allowed. But a 
man ought not to attempt his own. life, till 
after having conſulted his reaſon. Publick 
authority, which is the repreſentative of . 
Bod, may diſpoſe of our lives. The rea- 
ſon of man may alſo repreſent that of the 
Deity, it being a ray of the eternal light.” $ 


gr. CyRAN extends this argument to a 
broke length, which after all is a mere fo | 
phiſm. But when he comes to exemplify; 
he is not quite fo eaſily anſwered; “ A 
man may kill himſelf, ſays he, for the good 
of his prince, for the good of his country 

| or for the good of his parents,” Ty 


=o 4 not appear, that we could uh | 
dete condemn a Codrus, or a Curtius. 
an 5 R . What _ 


bis A co ENTART on 


What prince would dare to puniſh the fia 
mily of a man who had ſacrificed himſelf 
for his ſervice? Or rather, is there any 
prince who would dare not to Teward them. 
St. Thomas, before St. Cyran, | ſaid the ſame 
thing. But there was no need of either of 
| Thomas, of Bonaventure, nor of Hau- 


ranne, to inform us, that a man who dies 


1 


for his Rey deſerves c our ur praiſe, . 


Sr. Cr RA concludes, that it is lawful | 
to do for ones own fake, that which is 
| praiſe-worthy if done for another. : The . 
arguments of Plutarch, of Seneca, of Mon- | 

taigne, and a hundred others, are well Wn 
known. I do not pretend to apologize for 
an action which the laws have condemned; 

but I do not recollect, that either the Old 
or New. Teſtament, forbid a man to relin- . 
quiſh his life, when it is no longer ſup- 
portable. By the Roman laws, ſuicide 
was not forbidden; on the contrary, in a 
law of Mark Anthony, which was never 

repealed, we find it thus written. oF 
your brother or your father, being con- 

8 victed of no crime, hath put himſelf to death, 
either 


7 ee to law.“ 
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N 


either to avoid pain, or being weary of life, 
or from deſpair or madneſs, his Will ſhall 
nevertheleſs be valid, or his heirs inherit 


-- 


| NoTWITHSTANDING this humane lay | 
of our ancient maſters, we ordain, that a 


. ſtake ſhall be driven through the corps of 


the offender, and his memory becomes in- 

famous. We do all in our power to diſ- 
| honour his family. We puniſh a ſon for 

having loſt a father, and a widow becauſe 
ſhe is deprived of her huſband. We even 
confiſcate the effects of the deceaſed,” and 
rob the living of that which is juſtly their 
due. This cuſtom, with many others, is 
derived from our canon law, which: denies 2 
Chriſtian burial to thoſe who are guilty of 

| ſuicide, concluding. thence, that it is not 
lawful to inherit on earth from one who 
hath himſelf no inheritance in heaven. The 
canon law aſſures us, that Judas committed 


aà greater crime in aner himſelf, than! in 
Fring N Chriſt. CODLEEE 
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os a certain Specie 7 Mutilation, 


7 '® find, in the Pandect, a law FY 
Adrian, which denounces death ta 
me phyſicians who ſhould make a eunuch, 
Either by caſtration or by bruiſing the refer | 
By the ſame law, the poſſeſſions of thoſe 

who ſuffered caftration were confiſcated, 
© Origen ought certainly to have been pu- 
niſhed, who ſubmitted to this operation 

from the rigid interpretation of that paſ- | 
ſage i in St. Matthew, which ſays, There be 
eunuchs, eabich have made themſelves eun uchy 5 
CE the kingdom of heaven 's Jake, 1 


Taincs had. in 1 the reigns * ſue, 
ceeding Emperors, who adopted the lux 
ury of Aſia; eſpecially in the lower empire 
of Conſtantinople, where eunuchs . became 
5 patriarchs and generals of armies. 5 N 


IN theſe our own times, it is the cuſtom 
at Home to caſtrate young childrens to ren. ; 
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der them worthy of being muſicians to his 
Holineſs; ſo that Caſtrato, and Mujico del 

Papa, are ſynonimous. It is not long ſince 
you might have ſeen at Naples, written in 
great letters over the doors of certain bar- 
bers, Nui / caftrano maravigluſamente i 7 putic 
Here e are caſtrated 3 in the beſt manner. 


* 


0 1 A FP. N 
Or Confjeatim. 5 


['T 5s a maxim received at he: bar, that - 
> he who forfeits his tife, forfeits bis Hells 3 
a maxim which prevails in thoſe | countries 
where cuſtom ſerves inftead of law. So 
that, as we have already obſerved, the 
children of one wWh puts an end to his own 
life, are condemned to periſh with hunger, 
equally with thoſe of an aſſaſſin. Thus in 
every caſe, a whole family i is puniſhed for 
the crime of an individual. Thus when 
the father of a family is condemned to the 
gallies for life, by an arbitrary ſentence, 
whether it be for having harboured a 
Preacher, or for hearing his ſermon in a 
N 1 cavern 


A co ra on 


Gr 4. Geflrtf bis wife und childfes 
are — to ed their- bean CST Ad 


Fur l whtch: conſiſts, in depriving 
an orphan of ſupport, and in giving to one 
man the poſſeſſions of another, was un- 
known in the times of the Roman repub- | 
lick. It was firſt introduced by Sylla, in in 
his proſcriptions, whoſe example one would 
e ſcarce have thought worthy imitation. Nor 
> indeed was this law adopted by Cæſar, by 
Trajan, or by Antoninus, whoſe name is 
"Kill pronounced with reſpect by all nationg; 
and under Juſtinian, ee took you 5 
+: only in caſe of high treaſon . 


Ir. ſeems that in the times of dats anar- 
hs princes and lords not being very rich, 
ſought to encreaſe their revenue by the | 
condemnation of their ſubjects. Their 
laws being arbitrary, and the Roman juriſ- 
prudence unknown, cuſtoms either cruet or 
ridiculous prevailed. But now that the 
power of princes is founded on immenſe 
and certain revenues, there can be no need 
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wh 
to fwell their treaſuries with the inconſider- 
able wreck of an unfortunate family. 5 
? In countries where the Ronian law is 
b etabliſhed, confiſcation 1 is not admitted, ex- 

cept within the juriſdiction of the parlia- 
ment of Toulouſe. It was formerly the law 
at Calais, but was aboliſhed by the Engliſh, 
whilſt that city was in their poſſeſſion. It 


is ſtrange, that the inhabitants of the capi- 
tal ſhould be fubject to a ſeverer law than 


the people in the country: but laws, like 


2 the cottages in a village, were generally 
eſtabliſhed by accident, and without atten- 


5 tion to che 8 of a general plan. 


= -Wnro' would believe that, in the year 

C 1673 in the moſt brilliant period of the 
kingdom of France, the Advocate- general, : 
Omer Talon, did in full Parliament, ex- 
preſs himſelf, on the ſubje& of a young lady 
yon Gains 4 in "Fe ny ws} 


64 God eb in the I 13th. chapter of 

6. Deuteronomy, If thou comeſt into a city 
5 * where * ene thou ſhalt furely 

5 ſmite 


I nv i. T% 
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u 


6 n the inhabitants of that city ith 
4 the edge of the ſword, deſtroying it utter - 
« ly and all that is therein. And thou 
4 ſhalt gather all the ſpoil thereof into the, 
« midſt of the ſtreet, and ſhalt burn with 
« fire the city, and all the ſpoil thereof, for 
4. the Lord thy God; and it ſhall be an 
« heap for ever; and there ſhall cleave | 
« nou Satt of the . thang to thine hand.“ 


« In like manner, in the 6 crime of hank . 


* 


1 the children were deprived of their 


N which became forfeited to the | 
Naboth being proſecuted quia male 
. regi, king Ahab took poſſeſſion of 


his effects. David being informed that | 


Mephiboſheth had rebelled, gave all his 
_ yon to Ziba who brought him the 
news: Zug HO ammia gue fuerunt Ae 


Hie. * 


Taz 1 in difoute was, 1 Soul 


inherit the paternal eſtate of Mlle. de Ca- 


nillac, which having been confiſcated, was 
abandoned by the king to a lord 5 tho 


e and afterwards | bequeathed by 
him 


— 
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him to the teſtatrix, In this cauſe con- | 
cerning a girl of Auvergne it was, that an 
Advocate-general referred to Ahab, king 


of a part of Paleſtine, who confiſcated the 
vineyard of Naboth, after aſſaſſinating the 


owner with the ſword of juſtice : an action ; 
ſoo abominable, as to have paſled 1 into a pro- 
verb, intended to inſpire mankind with de- 
teſtation for ſuch acts of tyranny. Therg 
Was certainly no analogy between the vine- 
yard of Naboth and the inheritance of Mlle. 
de Canillac; nor hath the murder and con- 
2 fiſcation of the poſſeſſions of Mephiboſheth, 
the grandſon of Sanl, ang ſon of Jonathan, ” 
the friend and protector of David, the leaſt 35 


affinity with. the Will of this lady, 


Ir was with ſuch pedantry, with ah | 
| fooliſh quotations foreign to the ſubject, 
with ſuch ignorance of the firſt principles 

of human nature, with ſuch prejudices ill 
conceived and ill applied, that laws have 


been explained and executed, by men Who 
acquired reputation in their ſphere. I leave 
to the reader that, which ta tell him were 
fuperfhuvus, 
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. Os Cn Fraue and other Por or me. f 


1 F. i in Peas, it ſhould ever happen that 
the laws of humanity ſoften ſome of our 
| rigorous cuſtoms, without facilitating the | 
955 commiſſion of crimes, we may hope for 
reformation in thoſe legal proceedings; 
wherein our legiſlators ſeem to have been 
2 influenced by too much ſeverity. | Our cri- . 
mimal procedure appears in many inſtances 
10 point only at the deſtruction of the ac 
cufed. It i 18 the only law which i is uniform IS 
. throughout the whole kingdom ; à law 
which 2 rr to bots no 1 5 favour 25 


”" WD $* 


guil ty. 


IX England a man may recover damages 
for falfe impriſonment. In France, on the 
_ contrary, an innocent perſon, who has had 
che misfortune to be thrown into a dun- 
geon and tortured almoſt to death, has no 
conſolation, no damages to hope for, no 


action . 
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action againſt any one; and to add to his 
misfortune, he has for ever loſt his repu- 
tation. Why ? Becauſe his joints have 
been diſlocated; a circumſtance which 
ought rather to aa dre compaſſion and re- 
ſpect. The diſcovery of crimes, ſay they, 

5 requires ſeverity; it is a war of human juſ- 
tice againſt iniquity. But there is genero- 
tity and compaſſion even in war. The 
brave are ever ewe and mal the 

ow * in e Ty 


je oy us s compare the criminal 8 
of the Romans with ours. With them, the 
evidence were heard publickly in preſence 
of the accuſed, who mi ight anſwer or in- 


wcterrogate them, or employ counſel. This 


procedure was open and noble; 3 breathed L 
Roman miagtanimity. 


Wir TH us, * is de in ſecret. A 
angie judge, only attended by. his clerk, 
hears each witneſs ſeparately. This euſtom, 
eſtabliſhed by Francis I. was confirmed bx 

the commiſſioners who were employed to 

KAnn ordinance of Lewis XIV. in 1670; Es 
294 which f 


2 L 
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lich confirmation was entirely owing to 
a miſtake. They imagined, in reading the 
code de teftibus, that the words, teftes intrare 
 Judicii ſecretum, ſignified that the witneſſes 
were examined in private; but Fecretunt 
means here the chamber of the judge. Inu. 
trare ſecretum, if intended to ſignify private 
interrogation, would be falſe Latin. This 
part of our law therefore is founded on a 
ſoleciſm. 4 


'T HE | evidence. in theſe caſes are com- 


8 monly the dregs of the people, whom the : 
judge may, in ſuch private examination, 


make ſay whatſoever he pleaſes. They are 


i examined a ſecond time, but ſtill privately 


And if after this re- examination, they res 


tract from their depoſition, or vary in any | 
material circumſtance, they are puniſhed as 
falſe evidence. So that if a ſimple honeſt 


fellow, recollecting that he has ſaid too 


much, that he miſunderſtood the judge, or 
the judge him, revoke his depoſition from 
a principle of juſtice, he is puniſhed as a 
reprobate. The natural conſequence of this 
Truck 41 men will . a alle OO 
FEW rather 
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rather than expoſe themſelves, for their 
. to certain „ TI 


” s we 0 to oblige the . 
to be the enemy of the accuſed, rather than 
bis judge; it being left in the power of 
the magiſtrate to confront the evidence 
with the accuſed, or not, as he ſhall think 


Proper. Amazing ! that ſo neceſſary = 


part of the N ſhould be 1 ne, 


termined.” 


78 hy MAN FRY Kulpodted of a crime 
knowing that he is denied the benefit of | 

| counſel, flies his country z a ftep to which 

de is encouraged by every maxim of the 


kw. But he may be condemned in his 
abſence, whether the crime be proved of 


not. Strange laws ! If a man be charged : 


with owing a ſum of money, before he can 


be condemned to pay the demand, it 
required that the debt be proved; but is - 
his Hfe be in queſtion, he may be con- 
demned, by default, without any Proof of 


the crime. Is money then of more im- 


| ae e . life? 0 ye judges and legiſ- 
8 lators! * 
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lators! Conſult the pious Antoninns, and 
the good Trajan: they ſuffered not the ab 
ſent to be condemned. 


" bs your in then allow the privilege 
= of counſel to an extortioner, or a fraudu- 
5 lent bankrupt, and refuſe it to one who — 
may poſlibly be a very honeſt and honour- 
able man? If there ever were an inſtance 
| of innocence being juſtified by means of 
counſel, the law, which deprives the 
2 accuſed of that benefit, is eee un- 
e ww 1 we 


Taz parliament of Toulouſe "Heath. a ” 


very ſingular cuſtom relative to the vali- 
dity of evidence. In other places demi- 
proofs are admitted, which is a palpable 
abſurdity, there being no ſuch thing as 
demi- truth; but at Toulouſe, they admit 
of quarters and eighths of a proof. For 
inſtance, an hear-ſay may be conſidered as 


a quarter, and another hearſay, more 


| vague than the former, as an eighth : ſo 
that eight hear- ſays, which in fact are no 5 
other than the echo of a groundleſs report, 


con- 


be, 
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_ conſtitute, a full proof. Upon this ain 
ciple it was, that _ Calas was con- 
demned to the wheel. > Pay 


CHAP, XXII. 
"Y he Le 17 Refrmatin, 


TAGISTRATES are in TE PII 7 

1 reſpectable, that the inhabitants of 15 
1 only country in which they are venal, 
ſincerely pray to be delivered from this cuſ- 
tom: they wiſh that the civilian may by 
his merit eſtabliſh that juſtice, which in his 5 
Writings he hath ſo nobly defended. We 
may then poſſibly hope to ſee a regilag and 
uniform ſyſtem. of laws, = 


SHALL. the law of the provinces be 6 
always at variance with the law 1 in the ca- 
pital? Shall a man be right in Britanny» 5 | 
and wrong in Languedoc? Nay, there are 
as many laws as there are towns; and even 


in the, lame parliament, the maxims of | 


- 2-83. i -M 
"Xs " +2 

. "a 
— 
— 
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one  chaniber are not the maxirhs of an 6 


* 


a WII aſtonithirig contrariety in. the 
n of one kingdom! In Paris a man, 
who has been an inhabitant during one - 

year and a day, is reputed a citizen. In 


F ranche-Comte a freeman who, during Is 


year and a day, inhabits a houſe in mort= 
main, becomes a ſlave; his collateral heirs 
are excluded from ittheriting his foreign | 
| acquiſitions, and even his children are 


deprived 6 their inheritance, / if they 


have been 'a year "abſent from the houſe 
i which the father died. This province , 
1s called Fran che, but where is their Trees 
5 dom ? 1 | 


Ms: we to attempt to draw a le 
between civil authority and eccleſſaſtical 5 
cuſtoms, What endleſs diſputes would en- . 
ſue? In f ſhort, to what tide ſoever we turn 
- our eyes, we. are preſented with a confu- | 
Dn, fed ſcene of contradictions, uncertainty, 
e hardſhips and arbitra 7 


pO | Preſent 5 


* In the 
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preſent age, we ſeem univerſally aiming at 


- 


perfection; let us not therefore neglect to 8 
perfect the laws, on which our lives and 1 Y 


fortunes depend. 
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